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To the Hon6urtable 


The, Kmghts, Citizens, and Burgeſes 
the Houſe of Commons = | 


Parkiamen Aſſembled. 


The Humble Petition of Sir Robett Atkyns 
Knight of the Bath, .. | 


'$ H EWET H, 
H 4 T your Petitioner, in the ſeveral Publick Em- 
ployments be hath under rgone, hath had more than 
ordinary occaſian of 0b erving the encreaſing Juriſ- 
<< diftion of the Courts of. Equity in this Kingdom, 
nd how the Common-Law ( the Birthright of every Engliſhman ) 
hath been, and ſtill is every day more and more invaded by 


it, 


He hath taken the pains to - collet} many of thoſe continual 
complaints from time to time made by. the Commons of Eng- 


land: in Parliament, againſt the Exerciſe of that New Juriſdifis 


- On in the very beginning of it 


Aid your Petitroner bath great reaſon alſo, to take notice of 
the Exerciſe of the þ i -iBiin of Appeals from the Proceedings 
of thoſe Courts : And humbly preſents this Honourable Houſe 


with what he hath gu $er in order to yotir Service therein, 


Your Petitioner craves leave to make uſe of that freedom which 
belongs to every Engliſhman, to tender you a GD againſt 


Jo publiclgynd Jpreading a Grievance. 


He doth not Appeal, nor complain of any thing that meerly 


concerns -himſelf : He only ſubjoins a Caſe wherein — was 


a Party, meerly as an Inſtance of the large Exerciſe of a power 
againſt 


F ay .and fundamental Rules of the Common-Law, 


-" 


That Caſe of "your Petitioner happened very lately in the Chan- 


- 
- 


cety ; But it 1s generally known in the Courts of Weſtminſter- 
Hall, That . as your Petitioner had occaſion," he hath for many 
years frequently and publickly in bis Station enveigh d againſt 
the Encroachments of Courts of Equity, and that late courſe of 
Appeals. 


But on' the behalf of the whole Kingdom be bumbly offers bis 
Service, and lays before You what he hath obſerved” and collefed 
upon this Subje, after near Threeſcore years Experience. 


And ſubmits All to your Wiſdom, to proceed in providing 


Fuſt Remedies. 


And your Petitioner ſhall ever Pray, exc. 


| Robert Athyns. 


#7 
OF THE 


Sup zeme J triſdiition 


KINGDOM 


ENGLAND. 


i HE Houſe of Lords have a yery Ancient 
== and Tranſcendent Juriſdiftion; bur it is not 
> Abſolute nor Arbitrary in the Exerciſe of it, 

MF nor Univerſal ; and in all Caſes it is a 
JlE4 Power Limited by Law, and muſt be Ex- 
AT SER crcisd according to the known Rules of 
-deta deat 7; | 
And though the Peers are very Great and Honourable, 
yet they are bur Men, and not Infattible ; and therefore a Writ 
of Error lies upon their Judgments: And the Law allows thar 
liberty to the meaneſt Subject, ro demur to the Juriſdiftion of 
any Court whatſoever, even that of the Houle of Lords. 


Let us Enquire Taco their Juriſdiction, when. it began, and 
in what Caſes they fave a Right to 1t. | | 


An Eminent Author, ſupposd to be the Late Lord Hollis, 
upon occaſion of the great Cauſe berween Skinner_ and the 
Eaſt-India-Company, (ſo much diſputed berween the Two Hou- 
ſes of Parliament) hath in Print Aﬀerted, 

Thar the Houſe of Peers hath their Right of Judicature 
from the beginning of the Nation, Page 13 4. | 

He affirms it is a Power Lodged in them by the very Frame 

' and Conſtitution of the Goyernment. y 
B O 


© + By 

As to the Extent of their Juriſdiction, Page 2 1 3. he affirms, 
That they have an undoubted Right to an Univerſal and Un- 
limited Power of raking Conuſance of all manner of Cauſes 
of what nature ſoever ; and of Judging and Determinin 
of them , if no particular Law do otherwiſe diſpoſe of 
them. | 

Nec Metas rerum, nec tempora ponit. x, 


The firſt of theſe ſeems to Entrench very far upon the Regal 
Power. He not only makes their Power equal in time to it, 
owning no Derivation from it , bur in eftect Claims a Co-ordi- 

tiog,-with it; But the Claim of ſuch an Independent and 
Ts Pqwer,; ſounds like thar which is taken to be a pecus 

+ the Supreme Power, as to the Adminiſtration of it, 
V12; In all- Cauſes, and over all Perſons, EXC. Nay, he holds 
that the Peerage ſets bounds both to Power and Liberty, 
Page 71. as this Author maintains it. It may eafily be un- 


\ derſtood ( by what follows) what is meant there by ( Power) 


45 


viz. The Regal Adminiſtration of ic. Whereas the Common- 
Law of England, and all the Authors and Writers of it , do 


yg Abrich one Conſent- acknowledge, Juriſdictions within this Realm 


are derivd from the Crown. - And that no Court hath--an 
Abſolute and Unlimited Power, fave the Supreme Court of the 
Nation , conſiſting of the King, Lords , 'and Commons Af. 
ſembled in Parliament , and in them indeed is the True Su- 
preme Power under God. But that, according to the different 
nature of Cauſes, ſome are diſtributed into one Courty and 
ſome into another : But not any one Court hath Juriſdiftion 
in all Cauſes, ſave that of the Parliament. 

And that all Courts muſt proceed by ſome certain known 
Rules , that. is, the Courts of the Common-Law, Secundum 
legem -&* © conſuetudinem Anglie ; And Courts of Equity. , 


\ according; to the ancient and conſtant Precedents, and Ulage, 


Bur this Court of Peers (for I confine my ſelf fill co what 
is aſſerted by this Noble Author ) dotiFholly exclude the 
King, and ingrols all to themſelves 2 No, by no means. He 
allows the King a fingle Voice among them, Page 145. as a 
Chiect Juſtice in another Court, a 4, Voice or Opinion hath 
no.. more force than that of a Puiſny Judge. No, not fo 
much as a Caſting-Voice, where they are equally divided. 
- 


I ſhall offer to Conſideration upon whar grounds and proofs 


this Noble Author doth Enticle the Houſe of Peers to this Un- 
limited Juriſdiction. | | 


He 


(3) 
. He hath been led into. theſe Opinions, I fear, by ſome late 
over-zealgus and injudicious Writers, ' who, out of a-.coo fond 
and forward Zeal to depreſs the Houſe, of Commons, in the lare 
Exorbitant Power which they took upon them iri_the late Times, 
in order (I ſay ) to the decrying of Fir Uſurped Power ; thoſe 
Writers thought they cont acres Ofkoancty Exalt the Power 
of the Lords, to over-ballance that of the Commons. + . 
.. And it may perhaps be uſeful {by the way )- to take notice 
of [the ſtrange Revolution that in the late Times happened. to 
the Government of this Nation. 
i, 1, Our Kings began firſt to ſtrain Prerogative too. high up- 
on the Subject. 
...2. Both the Houles of Parliament thereupon join'd together in 
Uurping upon the Regal Power. | | 
3. After ſome ſhort time the lace Houſe of Commons , by 
the help of their Army, laid aſide the Houle of Lords. 


(Sic cum ſole, perit Syderibus decor.) 


4. After ſome time again a. leſſer part of the Houſe - of 
Commons exclude the greater part. | | 

5. And theſe their own Army over-top , as being but the 
Fragment of that Houle. 


}, >— ——Sic Medus ademit 
2. Aſſyrio: Med6qz tulit moderamina, Perſes 
3- Perſen ſubjecit Macedo, Ceſſurus & Ipſe 


4. Romano. 


Theſe Modern Writers, who are ſuch carneſft Advocates for 
the Houſe of Peers , aſcribe to the Lords all that vaſt Power 
and Juriſdiction, which they read in our Ancient Hiſtories to 
be exerciſed by the National Aſſemblies in the Times of the 
old Brittiſh, Saxon, Daniſh, and Norman Kings. - 

Thus Writes Mr. William Pryn,' in his Plea for the Lords and 
Houſe of Peers, Page 1:64. That the Houſe of Peers had this So- 
vercign Juriſdi&tion veſted in it both-in the Times of the Britiſh, 
Saxon, Daniſh, and Norman Kiogs ; afid other Modern Writers 
Chyme in with him. boy's] *r7 ; 

Whereas it is moſt Evident by our more Ancient and moſt 
Judicious Authors , and Antiquaries, That the great Afem- 
blies which were convened in Arictent;Times here in England, 
were quite of another Conſtitution and Complexion from the 
now Two Houſes of Parliament, and had no reſemblance 
ro them, B 2 Is 


(4) 

- Je was in thoſe Ancient Times but one great and numerous 
Aſſembly that met : Not diſtinguiſh'd either by choſe ſeveral 
Terms of Lords and Cormmons ; or by Two Houſes, the Up- 
per and the Lower, nor by any other dividing Titles. 

Thoſe great Aſſemblies had under our ſeveral Kings, and 
rogether with them, the whole Legiſlative, and Judicial Power, 
with lictle diſtin&ion to be found in the Exerciſe of thoſe Two 
mighty Powers. The 'Members of them were nor qualified 
neither by any Ticle of Honour, (chough there might be ho- 
norary Titles in thoſe Times) but they were qualified and 
entitled to their Power by their Poſleſſions and Tenures, and 
ſome few by certain great Offices. 

This great Aſſembly could not properly be called The Repre- 
ſentarive of the Nation, (for they came not all to theſe Aſſemblies 
as choſen by the People ) bur moſt of them came thither in their 
own Perſonal inherent Right,and _— more juſtly be call'd, the 
Principals of the Nation , and look'd upon as the true Owners 
and Proprietors of the Nation, accounting the Land-lntereſt to 
be the main, and the true, and ſtable Intereſt, and might there- 
fore truly be termed, The Nation it ſelf Aſſembled, or the 
People Aſſembled. 

Ic was the” Land-Intereſt then that gave both Honour and 
Power. Dat Cenſus Honores ;- yet it cannot be denied, but that 
the Ancient Boroughs did Ele&t their Repreſentatives, even in 
the moſt Ancient Times , who were art. firſt a ſmall part of 
theſe great Aſſerblies ; though now much more numerous, 
and weigh down the ballance; and this is proved to have 
been long before the Time of King Henry the Third, though 
. thoſe late Writers date it from that time only. 

Ic would be” folly ro undertake to give any clear or large ac- 
count of the Supreme Judicatures that were in the Times of the 
Ancient Brittons , Saxons, or Danes , which many of our late 
- Writers pretend to do. | 

For Tacitus in the. Life of Agricola tells'us of the old Brit- 
tons, that at the time of the coming of the Romans into this 
Land, they did not ſo much as in Commune Conſulere ; that is, 
they had no Common-Council, nor did they meer together 
ro Conſult how to repel their common danger ; but were di- 
vided into a multitude of Feuds and Factions, under their Re- 
2ul.or petty Princes. 


Rarus duabys tribufve Civitatibus ad propulſandum Commune peri- 
culum Conventus. i 


After 


(5) | 

After the Britons were wholly ſubdued by the Romans , they 
receiv d Law and Magiſtracy fom their Conquerors Nee legi- 
bus ſuis patriis uti permiſſi ſunt (though it is implid, that they 
had Laws of their own) Sed Magiſtratus a populo Romano ciim 
Imperio & ſecuribus miſſ,, qui jus dicerent , lays Learned Cambden 
in his Britannia Page 48. for which he cites his Authors. 

The Saxons, who ſucceeded the Romans, divided the Nation 
into Seven parts, and Conſtitured the Heptarchy. It were in 
vain to ſearch for an Houſe of Lords, or any one Supreme 
Judicature all that time for all the Nation. 

The' Supreme Judicature in thoſe times muſt be Seven in 
number,if any ; for the Seven were Independent one of the other: 

Moſt part of the State of the Saxon Government is ſg obſcure 
(ſays our great Selden ) that we can lee only Steps or torn Relicks 
of them, rather than ſo much as might give tull ſatisfaftion. 


If there-be any thing in their times ro our purpoſe, ( that is, 
concerning one Supreme Court of Judicatute, to which the 


whole Nation was ſubje&t ) ir muſt fall rowards the latter 
end of the Saxon Times ; After Egbert , King of the Weſt- 
Saxons, had reduced the other parts of the Heptarchy under his 
Obedience ; when they did in unum coaleſcere, and were all 
ſeven melted down into one Maſs. 

And after the ſeveral Governments and parts were united, 
though the Government was bur One, yet there were Three 
ſeveral and diſtinct Laws remain'd in force , which had their 
ſeveral Limits and Precincts. 'See Lambert, De priſcis Anglorum 
Legibus, Pave 180. 

And theſe were not meerly ſome certain different Cuſtoms 
(for lo it is to this day in our ſeveral Counties ; as of Gayelkind, 
and Burrough-Engliſh, &c. but they were under Three diſtinct 
Syſtems or Bodies of Laws ; ſo that it could nor be any way 

raQticable during that time, to have any one great Court of 
Tudicature for the whole Land. 

By which of thoſe Three Laws ſhould that great Judicature 
have proceeded ? 

But after ſome time thoſe Three different Bodies of Laws 
were found incompatible with one entire Government, as ir 
came to be at laſt ; and therefore King Edgar ( a Saxon King ) 
out of theſe Three Bodies of Laws , by the: Counſel of his 
Wiſe men, Compos'd one great Body of Law to be obſerv'd 
by the whole Nation of England. And Edward the Confeſſor 
gave new Vigour and Life to this new Body, which was atcer- 
wards extracted out of thoſe Three Old Bodies of Laws, and 
are indeed the Fountain and Materia prima of that which we now 
call, The Common-Law- of England. C From 


(6) 


From theſe we derive our Trials by Twelve Men, our leyy- 
ing of Fines of Lands , and the Offices of Sheriff, Coroner, 
Conſtable, and many more of our Laws, Cuſtoms, and Offices 
continued amongſt us ever fince unto this day. 

And theſe are thoſe good Old Laws of King Edward the 
Confeſſor, which Wilkam the Firſt ( who is ſtiled the Conqueror) 
did more than once ſwear to govern by ; which proves him to 
be indeed no Conqueror. And theſe make up the greateſt part of 
Our Magna Charta. ; 

I ſhall mention ſome few Precedents, in the time of the 
Saxons, of their Supreme Judicature, and examine what reſem- 
blance they bear with that uſed at preſent amongſt us. 

And then I ſhall give ſome account of the Supreme Court of 
Judicature in the beginning of the Norman Government during 
the time of their firſt Six or Seven Kings ; and by the way ſtill 
examine, how juſtly any Court now in being, can- be ſaid to 
derive their Power from them , and to Sit and ſucceed them in 
their Seat. ; 

And in the laſt place, I ſhall make my Conje&ure, how and 
at what time the Magnum Concilium in Parliamento, or the Houſe 
of Peers, firſt began to exerciſe the Supreme Judicature. 

And while I run through the Precedents, and cite my Au- 
thors, whoever reads them , may at the ſame inftant make 
cheir Obſervation of theſe particulars enſuing , which I con- 
ceive will evidently reſult and ariſe from them. 


1. Firſt, That the Supreme Power of Legiſlature, and-the 
Supreme Power of Judicature ( which yer are diſtinct things in 
themſelves ; for it is one thing , jus dare, and another thing, 
jus dicere ) both theſe high Powers (1 ſay ) under our ſeveral 
Ancient Kings, reſided in one and che ſame Afembly , conſiſt- 
ing of che very ſame Perſons, bur with different methods in 
their way of proceeding, that is, whoeyer had an hand in the 
Legiſlature, was not excluded from the Judicature, wherein it 
differs from our preſent Conſtitution ; which is, that the Houſe 
of Peers, who have but a ſhare in the Legiſlature, yet now 
claim to themſelves theſole power of Judicature as the laſt reſorr. 

2. Secondly, Another thing that Ifhall obſerve our of the ſeveral 
Precedents and Authors that I ſhall mention,js this, Thatthe great 
Convention and Afembly that anciently had theſe Two great 
Powers of Legiflature and Judicature , were but one entire 
great Body and Aflembly, nor divided into two or more parts, 
nor diſtinguiſh'd ( as now ) into Two Houſes, or by the names 
of -Lords and Commons ; but theſe Powers reſided equally in 


them , Tota in Toto. | 3. Thirdly, 


' (7) 

3- Thirdly, That all, or the far greateſt part of the Members of 
theſe great Aſſemblies,came not thither by the choice,or at the will 
and pleaſure of the Prince', as he thought fit to ſingle them out 
by name, (as Peers are made uſually ) nor did they all come by 
Election or Office, though there were ſome of both thoſe ſorts, 
viz, The Biſhops, and the. Burgefſes of the Burroughs : but 
the far greateſt part came by a certain Right they had to meet in 
choſe Aſſemblies ; bur what gave them their Right, or qualifi- 
cation, or capacity, ſo to meer, doth not fo clearly appear to 
an haſty Reader of our Hiſtory, and Antiquities. 

Ic is evident,it was not any meer Title of Honour or Dignity ; 
for Anciently in England there were not any Dignities but what 
were alſo accompanied with Offices, and ceaſed with the Office. 

Bur ir did proceed from their Lands and Poſlefſions : which -x- 
as they gave 2s Honour, ſo they gave them Power and Au- 
thority in thoſe Ancient Times. And this they learnt from the 
Romans, whoſe Example was followed herein by moſt of choſe 
Nations that had fallen under their Conqueſt. 

4. Fourthly,Thele Aflemblies were very great and numerous,far 
exceeding in number both Houſes of Parliamencat this'day (were 
they both pur together) ſo that they cannot with any colour of 
Reaſon be thought an Aﬀlembly of Lords only, ( as our Novel 
Writers would impoſe upon us; ) for it is ablurd to think that 
ſo great a number ſhould be all Lords, for then there would be 
none left in the Nation to bear the Character of Commons, 
ſave only the Plebs, or Feces Populi : And the Title or Diftin- 
tion of Lords cannot ſubſiſt, without a body of ſome Infe- 
riors, from whom the Lords may be diftinguiſh'd. 

Tolle Relatum, & tollis Correlatum. 

5. Fifthly, Though the Frecholders of the ſeveral Counties 
did not then (as now ) meet in thole Aſſemblies by their 
Repreſentatives duly choſen, ſo that any "Aﬀembly could 
properly be ſaid to be the Repreſentative of all the 
Commons of England , ( which is much infifted on by our 
new ſort of Authors, who would decry and depreſs the Houſe 
of Commons, as being but of yeſterday, in compariſon with 
the Antiquity of the Houſe of Lords ; that is, but from the 
Nine and Fortieth year of King Henry the Third ; whereas the 
Lords have been ( as they affirm ) from time immemorial, and 
co-zval with the Nation it ſelf; yer (which is more in Vin- 
dication of the Antiquity of the Commons in Parliament ) it 
will appear, that the Freeholders generally mer there themſelves, _1, 
( in the great Aſſemblies then uſed) in their own proper perſons, 
undiſtinguiſh'd by any ſuch Terms of Lords and Commons, 


— 


and all were” upon the ſame level. A y 


(8) 


A Repreſentative is but of the Nature of a Deputy, or 
Delegate, to ſupply the place of one that is abſent; ſuch as in 
the Houſe of Lords they call Proxies, ( who ſometimes have 
been ſuch as were no Members of that Houſe) and ſuch as in 
the Convocation of the Clergy they call'd procuratores Clers. 

But the great Frecholders, as being the Principals ( righely 
called ) may more properly, and in a true genuine ſenſe be ſti- 
led, "The National Aſſembly. ' Thoſe mer in their own proper 
perſonal Capacity ; for the Land-Intereſt in the hands of the 
true Owner (the Freeholder ) is the only true, ſtable, perma- 
nent, fixed Intereſt of the Nation, The Farmers and Copy- 
holders were at firſt, and in Ancient Times look'd upon, and 
accounted, bur as Servants and Dependants upon the Freehol- 
ders, and little regarded by the Commmon-Law. And for thoſe 
that followed Merchandize, and Trade, though they ever ſent 
to theſe great Afſemblies by Ele&ion, (the Manufacture of 
Woollen Cloth greatly flouriſhing in the Reigns of King Henry 
the Second, and King Richard the Firſt, which gave occaſion to 
thoſe Ancient Guilds er Societies that were ſetled in Lincoln, 
York, Oxford, and other Cities, and Ancient Burroughs in | 
England ; which Trade was wholly loſt in the troubleſome 
times of King John, Henry zhe Third, Edward the Firſt, and 
Edward the Second : And then our Trade ran in Woolls, Wooll- 
fels, and Leather, carried our in Specie, till recover'd again by 
the peaceable times of King Edward the Third, as the moſt 
Learned in the Law, the late Chief Juſtice Hales does aſſert 
in his Origination of Mankind; ) yet thoſe Ancient Burroughs were 
not then ſo numerous in thoſe Elder times, nor were the Tra- 
ders then in ſo great Eſteem, as having to do in Moveables 
only, and a tranſient Intereſt ; and as we uſe to ſay, Here 
to day, and gone to morrow, and were therefore of an Inferior ac- 
count, and made no great Figure. And it was then a Legal Diſ- 
paragement for the Guardian in Chivalry to marry the Ward, 
being the Heir of a Freeholder that held by Knight's Service to 
the Daughter of the Burgeſs of a Burrough. 

6.Sixthly, Thelaſt Obſervation ſhall be this, That the Freeholders 
encreaſing at laſt, in their number, by the ſub-dividing of their 


poſleſiions and tenures, and thereupon growing ſedirious and 


” tumultuous, and an .unwieldly Body, and leſs valuable and 
venerable in their Individuals and particulars, Mole ruebat ſua, 
they came to be divided , and the greateſt part of them ar 
laſt diſcontinued their coming to theſe Aſſemblies, and ſo the 

broke in two , and fell into two Houſes, and their Powers be- 
came parted between them ; and one part aflum'd , or had 


aſtign'd 


_—_— 
aſſign'd to them, ſome of the Powers, and the other part what 
was left : Ciim quercus decidit, unuſquiſq; ligna colligit. Yer there is 
reaſon to think that it was thus diſtributed and determin'd by 
Agreement in a National Aſſembly. Re RE 

Theſe Obſervations and Concluſions I have thought fic and pro- 
per to propoſe, before I perule the Precedents, and cite my Authors ; 
Thar the Reader may take notice, by the way, upon the opening 
of them, how properly, truly , and naturally theſe Obſervations 
reſult, and are made out, ſome by one Precedent and Author, and 
ſome by another , which otherwiſe by an haſty reading mighe 
poſſibly eſcape the being obſlerv'd. | | 

Ic will not be altogether impertinent, by the way, to take notice 
of the temper and uſage amongſt the Ancient Britons , before the 
coming of the Romans, teſtified by our moſt credible Authors which 
ſeem to have a countenance this way, viz, of tranſafting all pub- 
lick Aﬀairs by the body of the Freeholders : And thar ic may ap- 
pear; that this humour of the Nation was, as we uſe to ſay, bred 
in the bone. Although they ſeldom or never had any National 
Aſſemblies, as before hath been obſerv'd, unleſs upon ſome great 
and extraordinary ſudden occaſion, like that of chuſing Caſibilan 
for their General upon the Invaſion by the Romans , or the like; 
which was but temporary. 

Tacitus, the Roman Annaliſt, lays of the Ancient Britons, De Mino- 
ribus rebus Principes conſultant : De Majoribus, Omnes. .Ita tamen ut ea 
qu6q; quorum penes plebem arbitrium eſt, apud Principes pratrattentur. 

Note, ( Principes ) here {ignifies, not Princes or Monarchs, but 
the great or thief men, as will appear by what follows. 

The Plebs, or common ſort, were not excluded, whertever they 
did conſult, or tranſact any publick Afairs. 

Ziphilinus out of Dio Caſſius, ſpeaking of the Britons. * Apud hos 
(lays he ) Populus magna ex parte Principatum tenet. 

This is not meant of the power of Government, as if they were 
a Republick,or had any thing of a Democracy ; for Ceſar in his Com- 
mentaries tells us, that the Old and Primitive Government amongft 
the Britons, as to the Title and outward Form of the Adminiſtra- 
tion, was Monarchical and Regal. Olim Regibus parebant ( lays he ). 
Bur it muſt therefore be underſtood, that the People had this Prin- 
cipatum in Subordination to the Kings. It was not Engroſs'd into 
the hands of an Ariſtocracy ; and what can Principatus ale conlilt of, 
unleſs in Legiflature and Judicature ? 

Our late Innovators would have us believe, that ( Populus ) doth 


' ſometimes ſignify only the Lay-Lords, mer in theſe Ancient great 


Aſſemblies, in diſtin&tion only from the Clergy ; as when our Annals 
or Records mention Clerus & Populus, ( as they often do ) it is not 
(lay they ) to be underſtood, as if the Common people met ; bur 
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only thoſe of the higher Rank, the Lords, or Nobility. Therefore 
I have cited Tacitus, who ſpeaks of the Plebs, or Plebeians, who 
uſed to meet to conſult of the greateſt Matters, De Majoribus Ownes 
conſultant, as before was obſerv'd. - ( Omnes ) comprehends the Ple- 
beians, and excludes none. TELE 

But under their favour ( Populus) does moſt uſually fignify All 
but che higheſt Rank, and is excluſive ro them only, though ſome- 
times by way of diſtin&tion from the Prince or Clergy, 

Thus in that old lofty Title of the Roman Republick, Senatus Po- 
pulusq; Romanus, where the word ( Populus ) is excluſiye of the Se- 
nate, and diſtin& from it. | 

Thus Learned Yinius the Civilian in his Commentaries upon the 
Imperial Laws, Page 1 2. ſays Plebs 4 Populo differt, Nam appellatione Po- 
puli,Univerſi Cives fugnificantur,Connumeratis etiam Patriciis &Senatoribus. 
Plebis autem appellatione ſme Patriciis & Senatoribus, ceteri cives ſignift- 
cantur ; but in no Author (till among thele new Writers of ours ) 
does ( Populus ) 11gnify the Lords or Patricians, excluſive to the mid- 
dle or common fort (as they would have ir.) 

Tocometo the times of the Saxons, who next ſucceeded the Romans, 
even in the timeof the Heptarchy, We have one Inſtance or Precedenc 
inthetime of 1na,King of the Weſt-Saxons, (which was the moſt Power- 
ful of all the Seven, and art laſt ſwallowed up all the reſt.) 

Lambert in his Book , De Priſcis Anglorum legibus, Fol. 199 be- 
ginning with King Ina, Anno 7 12. ſays, He made his Laws ſuaſu & 
Inſlituto Epiſcoporum ſuorum, Omnium Senatorum ſuorum, Et Natu Majo- 
rum Sapientum Populi ſui, in Magna ſervorum Det trequentia. 

Brampton (the Hiſtorian) as Mr. Selden cites him , renders it, 
Multdq; Congregatione ſervorum Det ; and Lambert again , Fol. 62. 
ſays, King Edgar Anno 959. (who was one of the Engliſh Monarchs 
after the time of the Heptarchy) gave his Title to his Laws thus, 
viz. Leges quas Rex Edgarus frequenti SenatuSancivit: and afterwards, 
Fol. 148. in a remenabrance and recital of ſome of King Iha's Laws, 
it is ſaid, Hoc faftum fuit, per Commune Concilium & aſſenſum Onnium 
Epiſcoporum, Principum, Procerum, Comitum ( no word of Baronum ) 
for they were not in being/rill afterwards in the time of the Normans. 
But the title of King Ina's Laws goes on , and ſays further , Et 
Omnium Sapientum, Seniorum, C&* Populorum totins Regni ; that is, in 
Engliſh, The CommoneConncil of the whole Nation was made up of all 
theſe, and but One Body. | 

In the time of King Ethelulph, King of Weſt-Sex, there was a great 
Aſſembly, or Parliament (ſays Mr. Selden ) held at Wincheſter, Anao 

855. (now above 800 years fince: ) Where were preſent the Arch- 
biſhop ( but one) Biſhops, and Ducum, Comitum, Proceriimg; totins 
terr&, aliordmg; fidelium Infinita Mwltitudo, for which he cites Ingulphus. 

This was at that time the Supreme Judicature , and the laſt 


Reſort. - There 
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| There was a Proceeding in a Civil Caule before their Supreme 
Court, or Witena-Gemot z under King Eldred, Son to King Edgar, who 
began his Reign (ſays Dr. Heylin) Anno 978. one Leoffus had 
bought Land of Adelwold Biſhop, of Wincheſter, and denied to pay 
for it 3 And he had alſo dil-ſcis'd the Biſhop of certain other Lands : 

Edicitur placitum apud Londoniam ; where the Duces, Principes, Sa- 
trape ex omni parte confluerant 5 which word ( Satrape) extends to 
the middle fort, as I ſhall ſhow by and by. The Biſhop 
Coram cunttis ſuam cauſam patefecit ( he opened and pleaded his own 
Cauſe) before them all. Qua re, bene, & rite, ac aperte ab omnibus 
diſcuſſa (nor commanding the Parties and Auditors to withdraw 
while-it was debated by the Court) Omnes reddiderunt Judicium on 
the Biſhop's ſide. This Caſe is alſo mention'd by Mr. Selden in his 
Titles of Honour, Page 633. h 

One caſe more that I ſhall trouble the Reader with of the Saxon 
times, ſhall be that of Earl Godwin in the time of Edward the Confeſſor, 
Seld. ib. 634. There the King himſelf, in his own perſon, did Sue 
an Appeal of Murder againſt Earl Godwin for the death of Alfred; 
The Witena-Gemote fate at London and the Cauſe was heard before 
Omnes Regni Magnates ; where the word ( Magnates) comprehended 
allo perſons of the middle fort, as well as thoſe of the higheſt Rank, 
( as I ſhall clearly prove) ; but the matter was compounded, and 
ewelve Earls bought it off with as much Money as Each of 
them could carry to the King in their Arms. Note, this was in 
the time of a Saint King too, viz, (St. Edward.) 

I come now to the times of the Normans, where we may have a 
much clearer account, and by the Precedents and Writers of thoſe 
times, the Obſervations have made concerning the different Con- 
ſtitution of the Supreme Judicature then, from what is now uled, 
will much more evidently appear. 


William the Firſt (filed the Congucror,) though he took great care 


ro enquire out the Laws and Cuſtoms of che Realm uſed in the time 
of Edward the Confeſſor ( his immediage Predeceflor ) by a Jury of 
twelve Men out of every County ; and took an Oath more than 
once to obſerve them ; yet he introduced a mighty Change in the 
ſtare of Afﬀairs in diſpoſing of the Lands,and reſerving new Tenures. 

Bur this I may with ſome confidence affirm, that though the 
perſons were changed, that is, French or Normans inſtead of Engliſh 
or Saxons ; yet the Subſtance, the Frame and Conſtitution of the 
Government ſtill continued as it was before, and likewiſe the Body 
of the Laws. 

The Saxon Witena-Gemot now began to be call'd a Parliament, 
after the French Language; but it conſiſted of the ſame ſort of Men, 
whole Right ro meer there (1 ſpeak as to the generality) was from 
their poſleſſions : And in like manner , and of the ſame perſons, 

| was 
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was the Supreme Court of Judicature compos'd , though different 
in power; yet was there no difference in the qualifications of perſons. 

Now the old titles of Dux, Alderman, or Earl, Heretoche, Vavaſor, 
and Thane, were tranſlated into Comes, and Baro, though very im- 
PRnpary; | | 

Bur ſong after this ra, or Epoche, of the coming of the Normans 
(as before ), they were no otherwiſe. honorary than meerly as the 
were ofhciary, _or fegdal. There were no Stars that ſerv'd only to 
ſhine and glitter , but they all had their uſeful influences too : And 
the honour was but the ſhadow or' reflexion of their Power and 
Authority , and they had the Ballaſt roo of large Poſleſſions. Ut 
Rome olim Senatores e cenſu Eligebantur ; ſo was it ever in England 
- till the time of King Edward the Firſt, or Edward the Third, when 
meer ſwelling Titles came in the place of Offices and Eſtates. . 

And it ſeems very conſonant to Reaſon and Juſtice, that none 
be admitted'to a {hare in the Legiſlature; ( which diſpoſes of Lands, 
and impoſes Taxes and Charges upon them ;) and that none have 
a Voice in the Suprerae Court of Judicature, ( which Judges and De- 
termines ultimately of Eſtates and Titles to Lands,) but ſuch as have 
good Eſtates in Lands themſelves ; as by the old Saxon Law ( which 
\ continues Law till ) that none ſhall ſerve of a Jury thar is to try the 
Title of Land, but he that hath a Frechold in Land of hjs own. 

The Biſhops in the Saxon times held their Lands free from all 

Secular Service in Frank-almoign ; but they had Place and Voice 
in Parliament, as Biſhops, and as they were ſpiritual only, bur not 
in reſpe& of any Tenure or Baronies , as aac they did in 
the times of the Normans. And Burgeſſes were Elefted to Serve 
for the ſeveral Burroughs ( which were then but few ) as is clearly 
proved by the Record of Edward the Second, of a Petition of the 
Burgeſles of St. Albans, as it hath been publiſh'd by Mr. Petit of the 
Temple. | 

And it is-very likely , that the great Officers of the Kingdom 
came thither by virtue of their Offices. Burt the greateſt part ( no 
doubt) of that great Body, was made up of thoſe who had a Right 
to meet there in reſpect of their Poſleſſions ( their Freeholds.) And 
from thence , and from the great Power and Authority which the 
ſhared in, at thoſe great Afſemblies,they were in the old Saxon Laws 
and Annals ſtiled Nobiles, Magnates, Proceres, Primates, Principes, Se- 
niores, Sapientes, and by ſuch like Compellations. 
And Cont hence have ariſen thoſe groſs Miſtakes and-Errors, 
| which ſome of our late zealous Writers have been guilty of, who 
afhrm, thac ever any one Houſe, as now conſtituted, had that great 
power from the firſt Conſtitution of the Government. 

In our Saxon Laws and Annals, all the great things that were 
acted in thoſe times, and all the Laws that were then made, and 


the 
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the Judgments then given, are reported: to be made and done, by 
pon deſcrib'd and mentiond by the Titles then in uſe ; namely, 
y the Names of Aldermen; or Thanes ; and by the Attributes of 
Nobiles, Principes, Proceres, and the like. | | 
Our Norman Tranſlators when they Tranſlate thoſe Saxon Ti- 
tles, render them (though unduly ) in the diale&, and by the Ti- 
tles uſed in their own Times, viz. Comites & Barones ; becauſe in 
their own times none were uſually accounted Magnates, Nobilgs, Pro- 
ceres, Principes, and the like, but ſuch as were in chagnines - tiled 
Comites and Barones. From hence our late incon{i1dgate Authors; 
(ſuch as Sir Robert Filmer, Mr. Pryn, and others) haſtily catch ar 
theſe Miſ-tranſlations, and from thence fiercely arghte, that all the 


power both of Law-making and Judicature under our Ancient Kings X 


were only in the _Comites and Barones, and ſo ſtill ought to be ; 
And that the Commons have but Ulurp'd upon the Houſe of 
Peers, and that from the time only of King Henry the Third. 

Whereas in truth there were in thoſe times of the Saxons no ſuch 
Titles ( as Comites and Barones) in uſe, to any ſuch purpoſe as they 
have been applied to, ſince the coming of 'the Normans ; and they 
had another kind of ſignification and power, long after the comin 
in of the Normans, till about the time of King Henry the Third, than 
what they have now ; and not. till much about the ſame time is it 
that theſe , Anti-Commoners allow to be the firſt beginning and 
date of the Juriſdition of the Houſe of Commons ; and that till 
then there was no ſuch Houle. 

Our Famous Selden takes notice of theſe Miſ-tranſlations of the 
Saxon Laws and Annals by the Norman Writers, Pag. 604. of his 
Titles of Honour. 

The Tranſlation, ſays he, of ( Alderman) or (Earl) in King 
Athelſtan's Laws into the word (Comes ) proceeded from the igno- 
rance of them, who, after the Norman Monarchy, in their turning 
and tranſlating the Saxon Laws, thought that (Earl) was uſed for 
( Comes) in King Athelſtan's time, becauſe it was fo afterwards in 
their own times. 

That kind of fault (ſays Selden ) is moſt common. 

Sir Henry Spelman ( another of our Learned Antiquaries) takes 
notice of the ſame Errour in our Norman Tranſlators, in rendring 
Words and Titles, Non & more Secul: antiquioris , but according to 
the Titles of Honour uſed in their own times.; when in truth they 
ſignified different things. 

As if a man ſhould go about to prove the Name and Office of 
High-Sheriffs to be as Ancient as the times of the Romans ; be- 
caule Godwin in his Roman Antiquities, Page 176. tranſlates the words 
( Triumviri Capitales) into (Three High-Sheriffs; ) and ſhould argue 
that whatever was done at Rome by thole (Triumviri ) ſhould _ 
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fore belong tothe Office of- our High-Sheriffs, which would be ri- 
diculous, 

We may as well argue that the vaſt power Exercis'd heretofore 
in England by the Capitalis Juſtitiarius Angliz ( as his Title was ) who 
indeed was all one- with a Pro-rex or Viceroy ( and whoſe Office 
wholly. ceaſed in the time of King Edward the Firſt) may now be 
uſed by the Chief-Juſtice of the Kings-Bench, who often hath the 
ſame Tirle-as ( Capitalis Juſtitiarius Anglie ) given him, 

( Nobilis) ſays Mr. Selden in the Saxon times denoted every Gen- 
tleman. 

Now becauſe ( Nobilis ) in our times is moſtly reſtrain'd to the 
Peers of the Realm, whom we call ( the Nobility, ) our new Writers 
and Arguers aſcribe all that power to the Lords in Parliament, which 
they read in the Norman Tranſlators (ſuch as Matthew Paris, &c.) 
was Exercisd in the Saxon times by thoſe that in thoſe times 
were ſtiled ( Nobiles ); when in truth that Power and Authoricy was 
ih the times of the Saxons likewiſe in the hands of the- middle fort 
of perſons in the Kingdom, as well as in thoſe of the higheſt 
ſort under the\Saxon Kings, and all then called (Nobvles.) 

Thus ( Thanes ) who in the Saxon times. ignifhed Lords of Man- 
nors, and was not a diſtin&tion of Honour, is generally tranſlated 
( Barones ) by our Norman Tranſlators ; and that was not fo alto- 
gether improperly done ( as I ſhall ſhow by and by; ) for the word 
(Baro) from the time of the coming in of the Normans, and a 
long time after, ſignified no more than a ( Tenant in Capite ) and 
was then no Title of- Honour. 

The words Nobiles, Proceres, Magnates, Optimates, and ſuch like, 
were not in the Saxon times reſtrain'd to the men of the higheſt 
Rank, ſuch as our Earls and Barons are now ; but extended to all 
perſons of the better ſort, and above the vulgar. Not only to Pa- 
tricians and thoſe of theSenatorian Order, (to ſpeak in the Roman 
diale&t) bur alſo ro thoſe of Equeſtris Ordinis, excluding none but 
the Tenota Capita, or ſme Nome turba, ſuch as the Romans ſtiled 
(Plebeians. ) 

Sir Henry Spelman,in his Gloſtary, Page 84. Avo Henrici primi (ſays: 
he) Procerum Appellatione computari videntur Omnes maneriorum Domini: So 
that Titles in the Saxon times, and in the beginning of the Norman 
times did all reſolve themſelves into poſſeions. of Lands, and were 
feodal. 

For the word ( Magnates, ) it moſt clearly includes alſo thoſe of 
the middle fort ; or ( as 1 may term it in the now dialet) of the 
tower Nobility. 

Mr. Petit of the Temple,” in his Book of (the Ancient Righr 
of the Commons aflerted ) cites a Record in the Tower , Tercio 
of E.2. membrana 1 6ta. dorſo, Rotwlo clauſo ; where there are theſe 
words 
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words enter'd, viz. Inhibitio, ne qui Magnates , viz. Comes, Bara, | 
Miles , ſeu aliqua alia Notabilis penfona tranſeat ad partes tranſmarinas. j 
So that by this ( videlicet) Milites are comprehegded , under the 
word ( Magnates ), and Nobilis, is no more than (Notabilis. ) 

Flera lib. 2. cap. 42. fol. 93. 37-4, 3. In majori Aula Weſtm. in 
preſentia Regis, Archiepiſcoporum, Epiſcoporum, Abbatum, Priorum, (Co- 
mitum, Baronum, Militum, Et Aliorum Magnatum' regni Anglia , &c: 
which allows ( Milites ) to be ( Maznates ) in the time of King Henry 
the Third, and ſorne inferior to ( the Milites) under the word 
( Aliorum. ) | | 

Lambert in his Book De priſcis Anglor. Legibus. Fol. 176. recites 
verbatim a Charter of King Henry the Firſt, de Confirmationibus legum 
Edwardi Regis. Teſtibus Archiepiſcopis ,  Epiſcopis, Bar onibus, Comi- 
tibus, Vice-comitibus, Et Optimatibus totins regni Anglia. So that the 
word ( Optimates) ſtoop'd as low as to Knights and Sheriffs (for 
there were no Yicounts till long atcer the time of King Hen. the Firſt. ) 

The ſame ſenſe of the words ( Magnates &* Proceres ) appears in 
2 Record of the Exchequer in the King's Remembrancer's Office, 
inter Communia brevia de termmo Trinitatis. 3 4. E. 1. 

Nay, the words ( Baro & Baronagium) which one would think 
ſhould be Propria quarts modo, to gurPcers, and ſhould be peculiar 
and characteriſtical Notes of diſtin&tion between Peers, and all 
others their Inferiors : Theſe very words had a much larger extent, 
and were comprehenſive of all Tenants in Capite ; Nay, commus- 
nicable to all Lords of Mannors, if not to all Frecholders : And 
this tor a long time after the coming in of the Normans, who in- 
troduced them firſt amongſt us. 

And the very Title of (Barones ) gives all our Peers, whether 
dignified with choſe higher Ticles of Dukes, Marqueſles,Earls,or Vi- 
counts, the ſole Right of Sitting in the Houſe of Peers, and the 
Sit there Eo nomine, and not meerly by force of thole higher Titles. 

Hence it is, I preſume, Kee thole higher digaities are never con- 
ferrd alone, bur accompanied ar leaſt with that moſt peculiar Title 
of the Peers, I mean the Barons. 

Now nomine Baronagiu Anglie, Omnes quodammodo regni Ordines con- 
tinebantur, ( lays Learned Cambden ) in his Britannia, Page 137. 

And Sir Hen. Spelman in his Gloflary, Page 66, 67, 68, 69, 70. 
Upon the words ( Barones Comitatiis) lays , Hoc nomine contineri vi- 
detur antiquis paginis Omnis Baronum feodalium ſpecies. Proceres nempe & 
Maneriorum Domini, nec non liberi quiq; Tenentes, Anglice Freeholders, 
qui Judiciis prefuere Aule Regie, the then higheſt Court of Judica- 
ture. Selden in his Notes upon Eadmerus. Fol. 168. 

The ſame Learned Author,in his Titles of Honour. Fol. 609. 691. 
tells us, that in the beginning of-the Reign of Wilam the Firſt, Ho- 


norary or Parliamentary Barons, were only Barons by Tenure, and 
created 
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created by the King's Writ or Charter of good Poſleſſions, whereby Wil- 
liam the Firſt reſerved to himſelf a Tenure in Chief by Knight's Ser- 
vice, or by Grand Serjeanty. And that Knights Service was to ſerve 
the King upon occaſion with ſuch a number of Men at Arms as was 
teſerv'd by the Charter, or Grant ; and this is called a Tenure per 
Baronagium, and the number of all the Knights Fees (our of which 
Baronies were. made up) amounted ( as Ihgulphus, who lived in the 
Conqueror's time, ſays, ) to Sixty thouſand Knights, or Men of War. 

Now theſe Tenants in Capite were the moſt of thoſe that made 
up the great Aſſembly, called a Parliament, and they were the 
Judges of the Supreme Judicature ; for, as Mr. Selden ſays, in thoſe 
times; Tenere de Rege in capite, and to be a Baron, or to have a Right 


to fit with the reſt of the Barons in Councils, or Courts of Judg- 
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ment , according to, the Laws of thoſe times , are Synonomtes, 
and ſignify the ſame thing. 

All theſe Tenants in Capite ( had the whole Kingdom been put in- 
to a Scale , and weighed as Bocaline the 7alian weighed all the Prin- 
ces and States in Europe : Theſe Tenants in Capite (I ſay ) made up 

the greateſt part of the weight, I may fay , the whole weight, if 
Land only were to be weighed. | 
For under theſe Tenants in Capite by degrees in procels of time, 
all the Freeholders derive their Eſtates, who are therefore to be ac- 
counted as caſt into the Scale with the Tenants im Capite ; who 
originally had all the Lands : For Leaſe-holders, Farmers , and 
Copy-holders , are but in the nature of. Servants or Perſons 'im- 
ploy d under the Freeholders ; and the Copyholders did truly and 
literally hold their Lands a firſt ad voluntatem domini, till time gave 
it the Reputation of a Legal Cuſtom, and to a more durable inte- 
reſt ; and Leaſes for above 40 years, were not allow'd in thoſe 
ancient times z but adjudg'd and held to be void, as vying in va- 
lue with Inheritance ; but they haveyof later times been counte- 
nanced by Courts of Equity, and mY. equal in eſteem with Free- 
hold Eſtates and Inheritarſtes, being altogether under. the Rule and 
Government of thoſe Courts, and having their dependance upon 
the decrees of thoſe Courts, and have the ſame privileges and fa- 
vours with Inheritances, under the new notion of being by their 
decrees made to wait-upon the Inheritances, and ſubje& ro Truſts, 
which thoſe Courts take upon them to have the Controulment of ; 
and hereby the Freehold and Inheritance of Lands are of little re- 
gard and value, in compariſon of thoſe high powers and privi- 
leges which by the Law and Original Inſtitution of the Nation did 
at firſt belong to them : All this tends to the great Subverſion of the 
Common-Law, and of the very Conſtitution of the Nation ; and 
to all the good Rules and Orders of it ; and in length of time, if 
aot before remedied , will bring all Eſtates in Land to depend 


upon 
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upon Decrees in Equity, and tobe Ruled by their Arbitrary Pro- 
ayes & and then farewel ro the Common-Law. | 

And theſe Freeholders,, who were but che offspring of thoſe An- 
cient "Tenants m Capite, are by the Common-Law,” the true and 
right Owners and Proprietors of the Kingdom : And accordingly; 
as in them was the true value, ſtable, y , and fixed cncdielt of 
the Nation ; fo in them did the Law place the Power and Govern- 
ment under the King, (who was always the Supreme in the Admi- 
niſtration.) Hence ir is, that a Trial by Freeholders, is in the Senſe 
and Language of the Law, a Trial per patriam ; for they are in- 
deed the Country, and the Country is truly theirs. 


And it is a mighty power if we Enquire into'it, and much of it 


ſtill remains ; though it has been exceedingly abated and humbled, 
by the ſwelling of Equity, and by certain Acts of Parliament made 
in treubleſome Reigns ; yet there are ſome remains, and the marks 
and footſteps of thoſe many and great benefits that are lopp'd and 
ared off from ir. | 
Theſe Tenants in Capite, and Execholders were the Perſons who 
under our Kings made up the Primitive Conſtitution of our Go- 


vernment, both as to the Legiſlature, and che Supreme Judicature; X- 


or laſt Reſort, though now thoſe*powers tun in a new Charinel. 

I ſhall inſtance in ſome of thole Ancient and Inherent Rights 
and Freedoms, which thoſe Frecholders, or Tenants in Capite did 
enjoy at the Common-Law, and in the times of the Saxons, and 
from: times as Ancient as any Records do reach,:till, by ſeveral Acts 
of Parliament, made forthe moſt part in unquiet times, they were 
depriv'd of them : Which will beſt diſcover the true and original 
Conſtitution of the Government, and give pu lighe-to the mat- 
ter we have now in hand, viz, to find out the Supreme Judicarure. 

Almoſt all the Suits and Cauſes that did -ariſe in the Nation, 


came under the hands and: power of the Freeholders, _ad primant 5 


inſtantiam,” at the firſt riſe of them;” and they judged of chem both 

As to matters of Fact, and points in Law, in the Country. 

And then the greater and weightier matters of the Law met che 

ſame perſons again at_the laſt Reſorr of all Cauſes in the Witena- 

Gtmots : For el: Freeholders made up the main body-of thoſe Com- 
mon-Councils and great Aſſemblies. | | 

Sir Hen. Spelman,in his Gloſlary. Fol. 7 0./ſpeaking of the Magnates 

and Proceres, explains who were meant by thoſe high terms, . thar is, 

the good Freeholders. And he ſhows likewiſe what Judicial power 

they had, in thoſe firſt times. 

Magnates, and Proceres, were they , Qui in Curiis preſunt Comita- 
tuum, hoc eſt, Ipſarum Curiarum Judices, quos Henricus primus, (the 
Son of the Conqueror, )- legum ſuarum cap. 3 0. eſſe libere tenentes 
Comitatus demonſtrat. Regis Judices (inquit ) ſunt Barones Comtatus, hy 

F _ 
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liberds in eis terras habent. There are the Perſons and Judges, viz, Free- 
holders : Per quos debent Cauſe Singulorum alterna proſecutione traavi, 
There you have their Power and Juriſdiction. | 

Among the Laws of King Henry the Firſt, c. 7. Collected by 
Mr. Lambert, de priſcis, 8c. Fol. 180. The Title of the Law is, De 
generalibus placitis Comitatunm quo modo vel quando fieri debeant. 

Sicut antiqua fuerat inſtitutione formatum generalia Comitatuum placita 
certis locis &* diffmito tempore convenire debent ; Nec wlis ultra fatigatio» 
nibus agitari, niſi propria Regis Neceſſitas, vel Commune Regni Commo- 
dum ſepins adjiciat. Ce EI 

Interſint autem Epiſcopi, Comites, Vice-domini, Vicarii, Centenaris, Al- 
dermanni, - prafetti, 7.46 , Barones, YVavaſores, Tungrevii, C& ceteri 
Terrarum Domini. Thele were the Judges of the Courr. 

Then for the Extent of their Juriſdiction, and the Univerſality of 
the Caules, it proceeds thus, viz; 

Agantur primo Pere Chriftianitatis Jura, now termed Eccleſiaſtical 
Cauſes. Secundd Regis placita :* Pleas of the Crown, or Criminal, 


Poſtremd Canſe ſingulorum, between and party... . 
And in the time of the Saxons, who firſt introduced this Courſe 


- and Method of Juſtice, Suitors were not permitted to | by this 


firſt Application arid Addreſs, before the Barones, or I 
(whom now we call Free-ſuirors at the Councy-Court) and per Sal- -. 
tum to begin ar the Courts of Weſtminſter, or to follow the King's : 
Lambert de priſcis, 8c. Fol. 62. © 

It is amongſt the Laws, quas Edgarus, Amo 959. frequenti Senatu 
fancivit, Fol. 63, Nemo in litem Regem appellato, niſi quidem domi, ju- 
ſiitiam unpetrare non poterit : Sin ſummo jure urgeatur (if he meet with 
hard —_ in the Country ) ad Reyem provocato ; that is, to the 
King in his hi 2qure. Mx HE | 


was £ © proper time of Appelling to the ing in his greac 


Parliamentaris, Page 84. berween Fiumphrey de Bobun, Earl of He- 
reford, and Gilbert de Clare, Earl of Glouceſter, ( they are the 
very words of the Judgment in thar Caſe ) Dominus Rex eft omnibus 
& fmgnlis ſubditis ſuis Juſtitie debitor. s | 
But the Kiny alone im his own Perſon never Adminiſtred Juſtice 


— 


- or Equity, but _ with his great Court, or by his Delegares. 


(he Jadges) in i 


Counts, as T have fully prov'd in my Trea- 
riſe -of the Chancery. is F 


. *. Theſe great Freeholders, or Tenants de Rege im Capite ; as they 


were, and ſtill are the Judges of the Coumty-Court, (which in An- 
cient/times was the moſt buly Court,) fo they had by the Common- 


Law, andfrom time as far as any Record, or Engliſh Hiſtory does 
_ 


reach, that mighty freedom of chuſing A both Qivil and Mijitary 
Officers .ar Magiſtrates under whom they lived. | 
They 


(tg) 
They choſe thoſe that the Saxans call'd Heretoches , or DuBores _ 
Exercitus, whom, according to. the diale&t of the preſent times, we _, © 
© call Lord-Licutenancs, - and Deputy-Lietlxenants , and. the reſt of K 
the Commanders. "Thee they choſe at their Folk-moot, or County- 
Court. | 
Theſe Freeholders choſe the Sheriffs of che ſeveral Counties, which 
we all know by ſad Experience? many times, nearly concerns our 
Lives, Eftates, and Liberties : For theſe Sheriffs have the poſſe Co- 
mitatus, and the Return of Juries, and the Execution of all publick 
and private Juſtice. | 
Theſe Freeholders had the Ele&ion of the Conſervators of the 
Peace, who had that power which is now in the hands of the Ju- 
ſtices of the Peace,and hath been ſo from the beginning of the Reign 
of King Edward the Third, at which time it was wes. br out of e 


hands of the Freeholders by an A& of Parlia 


ent d by, - 
Queen 1/abel, during the Lite-time of her and india o-) 
e Minority of her Son Ki e Third, meerly to gain the 
power of the Kingdom into the hands of her party that ſhe made | 
againſt her Husband (the depoſed King.) And ever ſince the Con- 
ſervation of the Peace hath been in the hands of the Commiſſioners, 
or Juſtices of the Peace. This we are taught. by our Acts of Par- 
Lament, and by the Learned Lawyer and Antiquary ( Mr. Lambert ) 
in his Eirenarcha, Fol. 16. and 19, 20. and 147. and by Sir Edw; 
Coke in his Second Inſtit. Fol. 174, and 558. 
Theſe Frecholders ever did, and ftill do to this day chuſe the 
Coroners ( who were heretofore the moſt ſufficient Knights of the 


And they itill chuſe the Yerderors where there are any Foreſts. 

All this appears to have been the Right of the Freeholders long 
before the Conqueſt. See Lambert, in his Book of thg;Saxgr Laws, 
Fol. 147. among the Laws of King Edward. 

Erant & alie poteſtates &+ dignitates (for Power and Offices, Ti- 
tles and dignities in thoſe times went hand in hand. ) Per provincias 
& per ſingulos Comitatus totius Regni conſtituta qui Heretoches apud 
Anglos vocabantur. ſc. Barones, Nobiles, & inſignes ſapientes ; Latine verd 
dicebantur Duttores Exercitus. Iſti vero viri eligebantur per commune 
Concilium per ſingulos Comitatus in pleno Folk-mote, ficut & Vice-comites 
Comitatuum Eligi debent. Ita quod in quolibet Comitatu ſemper fuit Unus 
Heretoch”Eletus. | 

Theſe are not the words of Mr. Lambert, or meerly his Opinion 
and Conceir, he only recites the words of the Law in the Saxon 
times. And the Law does refer it to the times of the Engliſh, or 
Britons, for they were the men who called theſe Leaders by the 
name of Feretoches. | | | 


Thus 
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- Thus we ſee how large an extent this word (Barone ) did bear ; 
4 that ir comprehended all Tenants in Capite, who at firſt were the only 


Freeholders : Till by Subfeodarions the number of Frecholders en- | 


creas'd infinitely, which cauſed a great alteration. But the firſt 
Tenants in Capite had large Poſleſſions. 


Notandum eſt (ſays Sir Hen. Spelman ) libere hos tenentes nec tam - 


exiles olim fuiſſe, nec tam vulgares, ut hodie deprebenduntur, nam villas 
& dominia in minutas hereditates nondum diſtrabebant. | 

We have ſet forth their Country Juriſdiction ; now to ſpeak a word 
of their Supreme JuriſdiCtion. | 

Sir Henry Spelman in his Gloflary tells us, Barones olim de cauſis 
cognoſcebant ad- Aulam Regiam delatis. There was the laſt reſort, and 
the Court of Equity. | | 

King William the Firſt (ſays Mr. Selden) in the 4th year of his 
Reign, brought - the Biſhops and Abbots under the Tenure by 


' Barony, Concilio Baronium ſuorum , which by the Proofs that I have 


already offered , ſignify the Tenants in Capite, and the Eminent 


Freeholders, and a Parliament,.'( as Mr. Selden takes it. ) 
The Biſhops contended earneſtly againlt ir; for the Power and 
Juriſdiftion being then in the hands of ſo great a number, it made 
ir the leſs deſirable ; ſo that, as Sir Hen. Spelman tells us, The Clergy 
look'd upon it as a diminution of their former Immunity and 
Freedom which they had afſum'd and adjudg'd due to themſelves. 
Detrahere videtur nomen Baronis ab Ecclefiaſticarum Immunitate quam 
tunc Eccleſiaſtici maxime ſplendebant. Hoc, noſtratibus (lays Sir Henry 
Spelman) jugum injecit, Omnium Primus, Willielmus Senior. 

But in the Tenth year of King Henry the Second, Thomas of Becket, 
that proud and infolent Prelate,- would have caſt off this Yoke 
again, like a Son of Belial, and he ſtifly ſtood upon the Exempri- 
on of the Clergy. - Then (ſays Selden ) that great Parliament ar 
Clarendon was held : And Roger of Hoveden lays, that Clerus & Po- 
pulus Regni were then” Aſſembled, which Mr. Selden expounds to be 
a Parliament. | 

In this Parliament (ſays Selden ) thoſe Avite conſuetudines ( which 
made the great quarrel berween Thomas of Becket, and King Henry 
the- 2d. ) were Recognizd. : 

And it is very material towards the deciding of another great 
Controverly that has of late been agitated, that Cuſtom for the 
Prelates withdrawing from matters of Blood, is recited as one of 
theſe Avite Conſuetudmes ; for the Biſhops ( as I obſerv'd before out 
of Mr. Selden ) had places in thoſe general Conventions in all the 
- times of- the Saxons. | And in all-thoſe times it ſeems it was their 

cuſtom to withdraw : For it was Avita Confuerade, and we know tha 
X Cuſtoms mult be exactly purſued. And this Cuſtom is acknow. 
ledg'd and declardby A& of Parliament, ( che Parliament ar Cla 


rendon.” 


/ 


7 


\ md 
rendon..) , Though by the Ancient Canons of the, Church, ( which 
was the ' ground - of that Cuſtom ) at firſt it was left to their own ju. 
choice. 


Among thoſe Articles this was one, . Quod Archiepiſcopi, Epiſcopi, PM 


 Univerſi Perſon qui de Rege tenent. in Capite , habeant poſſeſſiones ſuas de 
Rege., ficut Baroniam, QC ſicut cateri Barones Debent intereſſe Tudicis - 


Curie Regis cum Baronibus 


brorum, vel ad Mortem. 
Who theſe ( Barones) were in thoſe times molt plainly appears by 


quoi/q; perveniatur ad Diminutionem mem- 


this very Law, viz, They are ſuch Qui tenent de Rege in Capite : And 


what their Right, and Power, and Juriſdi&tion is, ( for which pur- 
pole I chiefly cite it ) debent intereſſe Judiciis Curie Regis : This Curia 


Regis plainly appears to be the Supreme Judicature, which we are en- 
quiring after, and which ſome late Writers conceive did in-all times 
belong to the Houſe of Peers ; but 'tis a miſtake in them, by oc- 
caſion of the word ( Barones ) mention'd in- it z And they think it 


| bears their Signature, and peculiarly belongs to them : Whereas by 


this Law it undeniably appears ro belong to that vaſt number of Te- | 


Terra did tranſire cum Onere , tor ſo the Honour, being accompa- 
nied with a Duty, was accounted in thoſe days : Honos was not 
without the Onus. | 

The only Titles that we meet with in the Saxon times, as we learn 
out of Mr. Lambert, Sir Henry Spelman, Mr. Selden, and Mr.Cambden, 
are Alderman, which inthe times of, the Danes was tranſlated into 
Eorl ; and in the Norman times into Comes. And the Title of He- 
retoch. (which I have juſt now Explain'd) and thoſe other Titles of 
Vavaſor, and Thane, had all.a-zeference ro-poſieſſions in Land ; And 
were rather Officiary than Honorary , and were generally due to 
theſe, Tenants in Capite, who were:the ſame with ( Barones. ) 

For that- of Alderman, or Comes , or Satrapa, lays Cambden, in 


his Britannia, Page 135, and 1.36. Comitis nomen ut dionitatem n t 
fine adminiſtratione,” in uſu non fuit, in the Elder times ; and fo ſays 


Selden in his Titles of Honour, Page 604. 

 ,, Nec dum hareditaria fuit dignitas : Initio dignitas temporaria, poſted 
vite equalis. Bur, in that Age, Titles of Honour and Place wgre 
no more. hereditary, than Virtue and True Worth were, which are 


not ex traduce. 


In che. beginning of William the Conqueror, Comites caperunt eſſe — 


feodales & bereditarii. : | : | 
. Dux nomen Offcu,. non Honoris, ſays Cambden,” Page 134, 135: 
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Ontre, hon Evſis: ft 48 ti Tide of Honour , till King Edward 
ht T3hi/4 rhade his Son Edward the Black-Prince, Duke of Cornwal. 
And King Richard the Second, (that Prince's Son) made Robert 
& Vere the firſt Margiieſs, that is, of Dablm. — | 
And King Henry the Sixth made the firſt Viſcount, which ſtill 


- js ab a name Officiary. 


SeldÞn's Titles &c. pate 621. The King's Thane was he char held 


of the King in chief by Knight's Service. He was of the ſame kind 


with ther, who after the coming of the Normans, were Honorary, 
of Parliamentary Barotnis. 

The name of Yavaſor, ſays Sefd. ib. 625. was feodal only, and 
hot ar all honorary. In Doom's-day (ſays he) it ſometimes occurs 
as 2 Symonomy, with liberi homines Rec. "HF 

Theſe Tenants de R 2: i Capite, were the Perſons that had Rigs 
to Sit in Parliament, and in the Supreme Judicature and Councals, 
during the times of the firſt Six or Seven of the Kings nexc after 
the coming .of the Nor#ans. Sefden's Titles, &r. pag. 705. To 
the Magnmm Contitium, and Sofenne Concilinm. 

King Henry the Second , Omnibus qui de Rege tenebant -in Capite © 
mandars fecit, &c. | 

And Mr. Selden th. pag. 701, and 702. *gives us Precedents of 
Cauſes Deterrnin'd in this High and Supreme Judicature. 

As that berween Thomas Archbiſhop of- York, and Van Biſhop 
of Worceſter, touching certain poſſeſſions, Ammo Cuarto of William 

In Concilio Coram Rege, Archiepiſcopo, Epiſcopis, Abbatibus, Commiti- 
bus, & Primitibus totres Angliz ; and it hath already been ſhewn, 
who are underſtood by ( Primates.) 

And t. pag.-763. There was a Decree made touching the Pti- 
macy of Canterbury , Totins Rei afſenſu Thhys Eadmerus ) which 
{lays Selden }, expteſtes a full Parliament, ſuppos'd.co be in che Fifth 
year of the ſaid Wilkam the Firft, at Pinneden in Kent. 

Now for the: mighty number of which this great Aſſembly did 
ever conſiſt , Mr. Petit, m his Book, wherein he aſſerts the Right 
of rhe Commons, pag. 100. cices a paſſage our of Matth. Paris. pag. 
2.55. who ſays chat im the year 1215. Decimo Sexto Johannis Regis, 
there met Tota Angliz Nobiltas inUniim colleta, que ſub Numero non 
cadebat ; and yer 'tis call'd {Nobilitas.) 

And Cmbden, in his Britamua, pag. 1 37. ſpeaking of their num- 
ber,lays ,1p/aq; Buronum muttitado perſnadet tales huſſ Ava qui juz in 
Juni tirrone dicere . All Lordsof Mannoxrs that had their Courrs 
Baron, which from thence had alſo their name of Courts Baron. 

Sit Hen. Spelman tm his Gloſſary ſays of theſe Barons, 
That they were Jngens Multitudo, que." plus minus , . were 
Thirry thouſand , nulo teffo Convocari poterat. Therefore they 


mer 
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met in great Camps and Fields. . And Sir Hen. Spelman ſays, He 
can hardly believe ( Qnod nonnulk perbibent } quod Onmes Barones lo- 
cum aliquando in ſummis illis Comitizs obtinuiſſe, becauſe of their vaſt 
number. 

By all this that hath been ſaid, and fo fully proved, I ſuppoſe 
it clearly appears, that thoſe that made up the Aflembly for the Le- 
giſlature, and Supreme Judicature, came thither by a teodal Right 
(unleſs the Burgefſes only , and ſome Eccleſiaſtical Perſons , and 
ſome great Officers.) 

Here is not in all theſe Precedents,Records,or Teſtimonies of ap- 
proved Authors and Antiquaries , the leaſt mention of any diftin- 
Aion among them, like that of Lords and Commons, or Upper 
and Lower Houſe ; or that they were divided in their place of Sit- 
ting or Meeting ; for as is before obſery'd, their number was ſo 
vaſt, that nullo teffo convocari poterant. No one Houſe ' could hold 


them. 


In the caſe of Godſol, and Sir Chriſtop. Heydon, 1 2. Jac. in Serjeant 
Rolls 1. Rep. Fol. 18. It was affirmed by Sir Edward Coke, that in 


Ancient Times all che Parliament fate together ; and that he had 
ſeen a Record of ic in the Thirtieth year of Henry the Firſt; 
But William Pryn ( according to his accuftomed humour ) contra- 
dicts Sir Edward Coke in this, in his Preface to Sir Robert Cotton's 
Abridgment of the Records of the Tower. 


It may be concluded, that they all had 2 Right to come to the 
great Convention ; for had they all been called by ſpecial Writes, -4 


( as the Lords now are, ) the King would never have call'd fo great 
a number, which do bur hinder Puſinek. 

"There is not the leaſt mention of ſpecial Writs,” and it would 
have been an infinite Work to iſſue our ſo many Wries, Printing 
not being then invented. Therefore no doubt but chey came tht- 
ther by a general Summons. There is not the leaſt intimation of 
any diſtinction in their Power, but every one had a like ſhare in 
the Power, both in the Legiſlature and Judicature. 

None came amongſt them by a meer Title of Honour and Dig- 
nity , but in Right of their Poſlefſions and Tenures. This was 
not \indeed the Repreſentative of the Nation ; but, (as I faid 
before ) the Principals, and in effet, the whole Body of the Na- 
tion, which-is much greater. | 

But ar laſt this great Body fell with its own weight; for, ſays 


2 


Sir Hen. Spelman, Cum ſua tandem laborarent multitudine Conventiiſq; 


fic magis premerent quam Regni Negotia Expedirent, ' (they did rather 
hinder than help ) Conſultius viſum eſt, ut negleftis Mmoribus, precip 
tantum, per breve Regis evocarentur. It was with this Conſtitution of 
che great Afſembly of the Freeholders of the Nation, as it happen'd 
with the Ciry of Rome , when it had attain'd to its Acma and full 


growth, Mole ruebat ſua. | And 


* 
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| And Learned Cambden tells us in what time a-diviſionof this great 
Body was effected.” * Henricus Tertius (ſays he, ) ('in his, Britannia, 


fag. 137.) Ex tanta Multitudine (ſpeaking of the Parliament in 


thoſe times ) que ſeditioſa & turbulenta fuit , Optimos quoſq; Refcripto 


ad Comitia Parliamentaria evocaverit. | 


Here we have plainly the Original of the-Houſe of Peers, and 
of particular and- ſpecial Reſcriprs or Writs of Summons to the 
Optimacy, diſtin&ly, and by themſelves. Cambden quotes his Au- 
thor for this, but names him not. Ex ſatis antiquo Scriptore loquay, 
(lays he.) 

It was referr'd to the King to ſingle out, and ſele& ſome to whont 
he thought fir- to direct his ſpecial Writs or Summons , and thele 


and no other were to come to Parliament. WPTTh; 
If this may be credited, then we have the Epoche, and the Date-of 


our preſent Conſtitution, and the Ong of the Diviſion of thar .. 
e 


very ancient, great,.and numerous Aſſembly ; and it made a mighty 
Mutamorphoſis and Change. "The Frecholders parted with that grear 
Power and Intereſt. which they had both in Legiflature/and Judi- 


' catuire, from the very Foundation of the Government,' and the 


Nation it ſelf : Even from the time of the Ab-origines , (if there: 
were ever any ſuch,)-and .they have been o_ the loſing-hand 
ever fince, as appears by what I have already obſerv'd io dofing 
cheir Rights of Elections. | FR88 2ST 

And thus they brake in two, and became two Houles'both ar 
one time , and were Twins in-their Birth. Here was no Primo- 
geniture; yet the one went away with a double portion. upon the 
parting. | 

And this (taking in the Hiſtory ) is a confutation of that Opini- 
on, That the Houſe of Commons ( as being by Election) was"in 
time long after the Date of the Houſe of Peers ; ſurely they ſtarted 
both together. | 4 

Grear Selden agreesin the:Subſtance with Mr. Cambdenz;burt differs 
from him only in the time, and ſome other circumſtances, when 
this Revolution happend. | And for Mr. Cambden's ſatis antiquus Au- 
thor, Mr. Selden profeſles he diligently ſought tor this Author, bur 
could never meet with him ; nor does Mr. Selden give any credic 
rothat Author. | 

He ſuppoſes the diftintion of Majores, and Minores Barones , 
{ which doubtlels-did- ariſe upon this Revolution) pag. 708. began 


. 


not long before the -great Charter of King John” (Father co King 
Him #@ Thad) and that Charter was made in the Seventeenth and 
laſt year-of King John. | | ; | 

{This Diviſion of -Barones (which all Writers agree-in, and which 
appears by King. John's Great Charter ) evidently ſhows , that the 
rwo Houſe 


es began at the ſame time ; for- Majores cannot be with- 
on 


* 


p | 


4 
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our, the Minores. But Mr. Selden ſuppoſes this was done by of Parlia- 
ment, though that Act be not now Extant: Nor is there anyiexprels Me-- 


morial of it. And he ſuppoſes it was not ſubmitted to the King to chuſe our -" 


whom he thought fir ; But that the A of Parliament did mention them 
by name art firſt, ro whom particular Writs were to be directed. 

Some part of the very words of that Charter of King John's we have in 
Mr. Selden's Titles of Honour , pag. 709. and in Sir Hen. Spelman in his 
Gloſlary, +4 $3. Faciemus (ſays that great Charter ) Summoneri Archie- 

c 


piſcopos, . Ep 


opos, Abbates, Comites, &* Majoregg, Barones Regni, Sigillatim; 


per literas noſtras : Et preterea faciemusTubmoneri 1n generall Per Vice-comtes 
Omnes alios qni in ke aha Nobis ; which 1s . clear proof, that call 
about this time, there was no diftin&tion : And thar whicrdid Conſti- 
eute a Parliamentary Baron, was his Tenure de Rege in Capite ; lo that 
all who held, iz Capite, had an inherent Right to ſit there: And that be- 
fore this time, all came by a general Summons directed to the Sheriff. 

What hath been hitherto ſaid ſerves to prove, That before this time of 
King John, or King | Henry the 3d (his Son) there was only one great 
Aſſembly of the Nation ; that is, of the moſt Eminent, and all the con- 
{iderable and intereſted perſons of the Nation , who came-not by Ele- 
Etion, ſave thoſe that were choſen from the few.and ancient Burroughs: 
Nor was there then any Repreſentative, as now. 

,And that thoſe great Aſſemblies were in thoſe times the true Baronage 
of England, and that the word (Baronage ) did not belong only. to fach 
as the King by ſpecial Writ is pleas'd to call or ſummon ;' ofiby Patent 
to.confer the Title upon ; but as our moſt judicious Writers tell us, che 
word (Baronagium ) did extend to all Degrees and Orders ; | for they 
age to all great Afſemblies by Tenure, till the aforefaid time of Di- 
Vu1on. #320067 £1 {3 
And there are the footſteps of this Ancient Right ſtill amongſt ps, 
in that the Freeholders ( whom we call Free-ſuitors) are-ſtill-che' Judges 
of that Court, which Anciently. was the and-buily.Court (the Cours 
ty Court. ) And thoſe Elections thar are Rtomaviing of 'Truftees or Res 

relentatives in Parliament, and of divers Legal Officers, which muſt be 

y Freeholders only, and the perſons:to be-chofens;* ought to be out: of 
the Frecholders themſelves. OL Dat (2b) 

And ſo much of the Ancient Conſticution of a Baronftilb remains; as 
that in his Creation he muſt be enticled of ſome places: that'it ray 
favour of the Realty, and make the Honour and Title Inhericable;31q 

And theBaron ſtill continues his Freedom fram Arreſts; jas havitgiby . 

reſumption of Law, an Eſtate in Land, which will make him'liblev6 
Juſtice : And therefore a Diſtringas ſhall iſlue -our againſt himyriſtead of 
a Capias. And the Law. will allow of - no Aveimn apnat © Vere, 
that he hath no Lands whergby t© diſtrain or to levy Iſſaes upon.” ©) 

No doubt. but. the _Lords had from the time of this igreat Diviſion 


l - ol 
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ever fince, a very large, though not an univerſal Juriſdi&tion ; nor have 


they, had ,it from the very firſt -Conſtitution- of the Government,” as 
is by ſome pretended. = When 


( 26 ) | 
When this great Aſſembly, chis great and numerous Body, was divi- 
ded into parts, no doubt bur the ſeveral partsdid (as the Four great Cap- 
tains after the Death of Alexander the Great did) aflume and take to them- 
ſelves by Agreement, feveral ſhares of che power that was then diſloly'd. 
The Lords took a large ſhare, and the Commons, ( for ſo now they 
began to be diſtinguiſh'd) took the reſt ; and we may reaſonably ſuppole 
it was confirm'd by ſome Law that then paſsd, and hath been ſince loſt. 
And the like preſumption we know is made by our Courts of Law in 
many like caſes : And it is well known that the Parliamenc-Rolls of that 
time are all loſt. 

And the beſt Rule whereby to judge what was allotted to each, will 
be by ancicat, conſtant, quier, and unincerrupted Uſage and Practice. 
Hſus & conſuetudo eft Lex Parliamenti. 

The Hoyle of Lords did exerciſe a Juriſdiftion in caſes of Appeals 
for _Criminal Cauſes , till by the Act of 1=* of Henry the 4th c, 14. 


they were reltrain d. 

Thar A&R doth Ordain ,” That from thenceforth no Appeals ſhall 
| be purſued in Parliament, the Expoſition of which Statute muſt be made 
by obſerving the miſchiefs that occaſion'd the making of thar Law, 

and the conſtant practice after it. $i 
' The preamble recites, That many Miſchiefs did often ariſe by Appeals: 
And the Hiſtory of the times of King Richard the 24. ( the next pre- 
ceding King ) tells us what thoſe Miſchiets were : When in that diſor- , 
derly troubleſome Reign, the Lords were fo divided into Feuds and Fa- 
Etions, that the Lords ( who were to be the Judges) became Parties, and 
- were Appellants one againſt another. This was the milchicf. 

Then for the practice after the making of that At, that Law was 
never intended according to the generality of the words, to exclude all 
Appeals whatſoever, but ſuch only as were at the ſuit of private perſons. 

-For the conſtant practice hath been,ever ſince, as well as before, to ad- 


mit of Appeal in Parliament, when they come to the Lords by Im- 
peachment from: the Commons. 


he Lords had, an retain, the Juriſdiction over their own Mem- 

bers, fax trial of Pecrs-in caſes Capital. "EX 

The Lords had, and {bill have the Juriſdition in Writs of Error, to 
examine Judgments given in the King s-Bench ; but this was under cer- 
tain Rules;; and with ſome reſtraint ; for conſtant and quiet%uſage and 
praRice do warrant all theſe. W 
 +dEet us enquire into the placita Parkamentaria , I mean thoſe that are 

publiſh'd; by Mr. Ryley, of the times of King Edward the Firſt, King 
- Edipard the; Second, &c. and obſerve whar lighe they give us. 
-» Fhe true Ticle of thoſe Pleas are Placita coram ipſo domino Rege C ejus, 
Concilio, ad Parliamenta Jua.' In which Tictes, Reg: lt | 
mentwn,: ſeem to be diſtinguiſh'd, and, ro ſignify rwo ſeveral things ( as 
m{truth they did. ) | AY 
: When and how came theſe Pleas to be diſcontinued ever ſince 
+ the 
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the time of Edward the 4th > When did the La w pals that reſtrain'd 
them ? We have not one ſuch Plea to any effe&t, berween the time of 
King Edward the Fourth, and the time of King James the Firſt, nor from 
thence to this day, near 3oo years. Whatis come in the ou of them ? 

The Placita Parliamentaria were in a fſtrift and regular form of Plead- 
ings. ThePeticion or Declaration, the Plea, the Replication, the Re- 
joinder, and the Continuances centred upon Record in Latin, and the 
proceſs was by Latin Writs ; and all the Proceedings entred upon Re- 
cord in Latin, as Proceedings at the Common-Law ought to be. How 
came this to be altered ? All of later times (at leaſt beloec che Lords ) 
are in Engliſh, and the procels are Engliſh Orders only. 

Had thele Placita been before the Lords , how happens it that there 
are ſo few (if any ) Reports among them of Pleadings upon Writs of 
Error, which the Lords claim as out of all diſpute ro be within their 
Juriſdiction ? Hardly any of theſe are to be found amongſt them; and 
theſe had been —_ Reporting, - being in matters diffcule , weighty, 
and full of Learning. 

What was this Regis Concilium ( lo conſtantly mention'd) in theſe Pleas; 
as thoſe before whom they were held? | cs 

£#- Amongſt theſe Records and Pleas, we find All the Peers themſelyes [ 
in a Body ſeveral times petitioning tothe King and this Council, and yy, 
receiving Orders and Rules from that Council. *\ 

| Iris abſurd to think , that all the Lords in a body would petition 


to themſelves ; as at the Parliament held 14th of Edward the Second, 
Ryley's Placita Parliamentaria, pag. 425. 

Ex parte Prelatorum, Comitum, Baronum, 0 aliorum, porrefaeſt petitio 
m hoc Parlamento, m hac verba. k 

A noſtre Senior le Roy & a Son Counceil monſtrent les Erce-eveſq;, #lats, 
Counts,” &* Barons, G les auters grantz Seigniors dela terre. Ss 

Concerning payment of Eſcuage. And the Anſwer to this Petition 
is, per Concilium Regis, the like ib. pag. 448: 

' We have another Example of it in the Appendix to that Book, viz: ? 

of the time of 18 Edward the Second, pag. 619. wherein the Lords in a * 
body pray liberty to approve or improve their Mannors, without the + 
King's Licenſe. ' And the Anſwer to it is, That it could not be done | 
without a new Law, to which the Commons would not.conſent. _ 

It is evident in thoſe Records and Pleas, that others are mention'd to 
be of that Council, then the Peers, as pag. 266, and 3 3 1. 

There is an Inhibicion by the Treatures , and the Concilium Regis, 
not to deliver a Priſoner 3 and page 386. 14th Edward 2. the King ap- 
pointed who ſhould receive Petitions at the Parliament, and who ſhould 
Anſwer them : And thoſe that were appointed to Anſwer them are called N 
Triers of Petitions : Theſe ſeem t& be the perſons thar made the great «« : 


Council, or the King's Council, (as they are called. in thofe Records.) 
eſe in Parliaments of late have been wholly diſcontinued. 


We find this Council, while they were in being, fate in Places, whers 
we 


j 


Fs 
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we cannot reaſonably ſuppoſe that the-Houſe of Lords ever fate ; as pag. 


87. in Mr.Ryley's Placita Parliamentaria, Coram Rege & Concilio apud Lond. 
m domo Ottpnis de Grandiſſono , extra palatium ipſius Domini Regis apud Weſt- 
monaſterium. And pag. 98. at Bergavenny ; and pag. 108. at Stilbeneth. 
extra London, which I ſuppoſe is meant of Stepney. 

And the Judges are mentioned as Members of this Council, pag. 140. 

ot meer Aſſiſtants. 

Now we come to Writs 'of Error ; wherein it is generally admitted, 
that the Lords have a Juriſdi&ion,* and from thence ( as I ſuppoſe ) it is 
inferr'd by a parity of Reaſon, that they likewiſe have a Juriſdiction in 
Appeals from Courts of Equity. An Appeal from a Decree in Equi 
being ſomething of the ſame nature with a Wy ric of Error at the Common- 
Law. Duns ih el ths EE FI 
Tt is true 'our Law-Books are full of this Title, and ſpeak of Error 
ſued in Parliament. But under favour it is not of an univerſal Juriſ- 
diction 1n_alT Caſes of Erroneous Judgments , but with divers Reſtri- 
tions, and under certain Rules in our Law-Books. 

It hath been often Reſolv'd, that the Lords cannot proceed upon any 
Writ of Error, till firſt the King hath Sign'd a Petition for the Allow- 
ance of a Writ of Error to be ſued our. 


As in the Year-book of 22 Edward the 34. Fol. 3. It is there held, 


that a Writ of Error in Parliament lies nor, ill che King be petition'd for 


it, and till the King have Sign'd che Petition. Which Signing is. in- 
deed the Commiſſion which gives the Authority. 


Hadelew's And in the caſe of Edward Hadelow, where Judgment was given for 


Caſe. 


oy 
E 
X 


the oo : Upon the King's Signing a Petition for a Writ of Error, and 


ued out, the Roll in which the Judgment was entred, was 


Pie by Sir William Thorp, | Chict-Juſtice of the King's-Bench, inro'the 
Parliament : Upon which'the | King affignd' certain Earls and Barons, 
and with them the Juſtices,” to hear and determine the buſineſs: : And be- 
fore it was determin'd, the Parliament was ended ; yet the: Commilli- 
oners ſate ſtill, but the King was gone. © | | 
 Anditwas urged before the Delegates (for ſo they are called) Thar 
the Judgment could not be Reversd, excepr in.Parliament ; and there 
it is ſaid, "that the King hath no Peer in his Land, and that they cannot 
judge the King. i, 
How came.that in to Debate? Why itwas in the Caſe of an Ouclawry, 
which is always for theKing's benefit ; and where the King is concern'd 


TT "I -. : —_— —— —— . 
the Lords have'no Juriſdictign withourt the: King's allowance ; and the 
King doth not think ft to.refer x to the whole Houſe ds ;: yer 


che King will have Juſtice done, and he will beinform'd if the Outlawry 
were duly ſued out. Rut the King himſclf ſigns the. perſons that 
ſhall judge of /i 3 * And yer it.is ſaid, ®thar-this is fuing Error in Parlia- 
ment 3 Br when the Parliament isrifen, it is held-that the Delegates ap- 


ointed b Ing could not proc&d : | So that Pleas may be held in 
Parliament-by the King and his Council, ſuch as he ſhall ſpecially ap- 


— ——— 


--5Inc tor char purpoſe at every Parliament. And 
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And yet they may be ſtiled/Placita Parliamentaria, being tranſacted only in 
time of Parliament, but not by the Parliament, - 

This caſe of Edward Hadelow teaches the true nature and courſe of a Writ 
of Error-in Parliament, and the right method of proceeding upon it, and 
the King's Prerogative.in it : And how thar cale wherein tht_King is am 
' way concern in intereſt, (as he is in caſes of Outlawry) ſhall beExamin'd 
by .none bur ſuch as are ſpecially afſign'd by the' King, 

| Seethe caſe inthe Year-Book of 1" Hen.the-7th. Fol. 19. Flourdew's cafe. 

By Advice of- all the Judges in che Exchequer-Chamber, which 'is a 
caſe-Reported in Latin ; | 

Oportet partem habere billam de Rege indorſatam : Et ſuper hoc Cancellarius fa- 
ciet breve de Errore'; Et tunc capitalis Juſticiarins de banco Regis;z (lo that it is 
only from the Court ef King's-Bench, bur no other Court ) Secum adducet in 
Parliamento breve de Errore, Et pradiftam billam fic indorſatam. And the Clerk 
of the Parliament is to have the keeping of the Bill Endors'd ; This proves 
that-it is their Commiſſion by which they proceed,/ and it muſt remain wich 
the Clerk of the Parliament, not with the Chancellor. 

The Lord Dyer's Reports, 2 3. Elix, Fol. 375. tit. Error. Plac. 19. there 
is a Supplication Sign'd by the Queen, for a Writ of Error. 

We have another Precedent in Sir Francis More's Reports. Fol. 834. in the 
caſe of Heydon and Sheppard. paſc. 12. Jac. 1% The like in Leonard's Re- 
ports the 34. part. Fol. 160. in the caſe of the Queen and Hurlſton. 

_* Now concerning Proceedings in Equity in general, the Engliſh Court of 
Chancery, (the Court, of Equity there) it hath not been of any great Antiquity, 
and upon what Legal Foundation it ſtands, is nor eaſily to be afhrm'd : As 
I have made appear in a larger Treatiſe, Of the Original of the Juriſdidtion of 
the Chancery in matters of Equity ; T'o which 1 refer my Reader. 

 <.:Qur Ancient Authors, as the Mirror of Juſtices, Glanvil, Bra#on, Briton, and 

Reta, 'alchough they treat of the Chancery, as it proceeds according to the 
Rules of the Common-Law, viz; in Repealing of Patents, and in Caſes Pri- 


viledg'd, yer none of them do onge mention the Court of Equity there ; and \— 
yet their underakings were to treat of all the ſeveral Courts then in being, | 
which proves the Court of Equity in Chancery was nor then in being. 

++, . It hath been adjudg'd, 26: and 27.Eliz, in the King's-Benchr in Perrot's, and 
in Marmaduke Langdales Caſe.Cok. 1 2.Rep.Fol.5 2.'That a Court of Equity cannot 
be Erected by Parent, bur only by Act of Parliament, or by Preſcription. 

-Andthe Chancery hath no Preicription for a'Court of 'Equity, as appears 
by: thoſe Ancient Authors. | 

\Ifche Chancery-irſelf have no Right of Preſcription, then there is no Foun- 
dation for any Preſcription in Cales of Appeals; nor is there any A& of 
Parliament that gives it. « | 
- >The Firſt Decree (as I take it ) in Chancery, is but of the time of King 
Richard the: Second ; and that was Revers'd, for that ir was in a matter 
properly determinable at the Common-Law.. 

The beſt proofs of the Power and Juriſdiction of a Court are the Re- 
cords'and Precedents of a Court :. And if it be by Preſcription, -it muſt ap- 
pear by ancient and frequent Precedents. Plowd. Comment. inthe caſe of the 
Mines. Fol. 301: b. | | 
\.'And-if any Court Uſurp a JufiſdiRtion in a caſe where ir appears in their 


I very 
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very Proceedings themſelves, that it hath no lawful Jurildiftion ; what they 
do in ſuch caſe is Cordm non Judice, and is utterly void. © 

Now concerning the Exerciſe of a Juriſdiction by way of Appeal from 
a Court of Equity for Error in their Decrees , I ſhall make mention of the 
very Records, and Afts of the Houſe of Lords. | 

[ have ſearch'd into the Journal of the Lords, and I find a Record or E 
there of the Parliament held 18 ac. 1. Anno 1621. And we need ſearch no 
higher, for that gives a full account of all the cimes then paſs'd, as to the 
point in hand, viz; Of the Supreme Judicature and Juriſdiction. 

18 Jac. 1..Fol. 175. Of the Lord's Journal, I find by anEntry of the 30th 
of November in that year, That a Comittee had been named by the Lords 
to take into conſideration the Cuſtoms . and Privileges of the Lord's Houle, 
and the Privileges of the Peers, or Lords of Parliament. 

And thar a Sub-Committee had been named, who had expreſs power to 
reward ſuch perſon as by their Warrant ſhould ſearch among the Records 
for Privileges and Cuſtoms ; and that Mr. Selden had been appointed: for 
that purpoſe, and had taken much pains in it. | 

I obſerve by the way, That the Houſe of Lords were not then of the 
ſame Judgment with the Noble Author I have | before mentioned , who 
aſſerts the Right of Judicarure of the Houle of Peers to be by the very firſt 
Conſtitution of the Government, Univerſal,and in all Cauſes whatſoever, un- 
leſs reſtrain'd by ſome A&t of Parliament. 
|. Had that been true, there had been no need to ſearch for Precedents to 
warrant their Proceedings in any caſe. Ir had been ſufficient ro juſtify> clic 
Proceedings , -if no Act of Parliament could. be found to reſtrain them in 
any ſuch caſe ; the labour of which would have been properly on his part 
that would preſume to diſpute their Juriſdiftion. 

No, the Lords took the right courſe to examine it ; if there were no 
Precedents, the Lords concluded that then chey had no Right to a Juriſdt- 
Ction ; and no Perſons, nor Court, can aſſume to themſelves at their own 
will, any Authority or Juriſdidtion ; Quis me conftituit Judicem? laid our Bleſſed 
Saviour, there mult be a conſticution of it. And it was properly enough 
ask'd by the Scribes and Phariſees of our Saviour, Who gave thee this Authority ? 

I would obſerve too, that the Sub-Committee of the Lords employ'd for 
that purpoſe, ( of ſearching for PrecedEnts ) a perſon, who was in his Ele- 
ment, (the Famous Selden.)z no Recaxd could eſcape his diſcovery 

Further in che 208th Folio of that Journal of the 1 8th year of King James, 
on the 1 4th of December, the then Agchbiſhop of Canterbury (for he, it ſeems, 
took ſpecial care of it) mentions in his Report to the Lords the Proceedings 
of that Committee, vi; A Collection made of Cuſtoms and Orders of the 
Lord's Houſe, . and of their Privileges made our of Records : And he pre- 
ſented that Collection to the Houfe, and defir'd.it might be preſerv'd as a Me- 
morial whereunto men may reſort as occaſion ſhould require, and make ule 
. of it. It was thereupon ordered by the Houle, to be delivered to the Clerk 
ro; be kept for that purpoſe. | 

So that this was intended by the whole Houſe of Lords to be a Standard, 
whereby tomeaſure and judgeof their Juriſdiction and Privileges for the future. 

I find the Title of that Committee, Fol. g 1. to be, A Commuttee for ſedrching 
for Precedents for Judicature, Accuſations and Judgments , anciently uſed in this 
High-Conrt of Parliament. This 
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This ſhows, it muſt be an ancient ng ot nothing. Therefore late and 
modern Uſage and Precedents, are, in the Judgment of the Lords, of no 
great Weight, to Entitle them to a J uriſdition. bh 

Moreover, Fol. 105. of that Journalthere is an Order made, 27.Mar. 162 1. 
for Colleftion of Money _ the Peersto pay the Charge for ſearching for 
Records in the Tower, and elſewhere, and to have Copies of them certifi'd 
under the Officer's hands. Every Earl and Viſcount was to pay Forty 
Shillings, and every Bilhop and Baron Twenty Shillings. 

I have perus'd that Book, Entitled, A Colle&ion of Privileges or ſpecial Rights; 
belonging to the Baronage of England. 

What is meant by that Title, appears by the Table to the Book, which 
conſiſts of theſe Heads following, -viz; 

Of Offences Capital. Fol. 11. b. 
1/t Judgments < Of Offences not Capital. Fol. 25. 
Upon Writs of Error in Parliament. Fol. 88. 

Another Head, is, The Lords appointing Judges out of them(elves , for 
Examination of Judgments in.other Courts, Fol. 95. 

I chought this laſt Head, or Ticle, might afford ſomething co our purpole, 
relating to Appeals. ? 

Under this Head there is nothing mention'd but concerning Erroneous 
Judgments given in the Court of pings-Nonen at Weſtminſter ,, or upon the 
Statute of 27 Elizabeth, Cap. 8. Of Judgments given in the Exch uers 
Chamber, by che Judges of the Common-pleas, and the Barons of the Ex- 
chequer, upon Error to Examine Judgments given in the King's-Bench; from 
whence Error lies alſo before the Lords, by the exprels words of that Statute ; 
which no doubt is therefore a very Legal Power and Juriſdition in the 
Lords, being Exercis'd in the method direQted by Law, as before is obſerv'd. 

The Book of this Colle&tion-exprefly takes notice, That no Writ of Error 
lies in Parliament, upon a Judgment given in the Court of Common-Pleas, 
till that Judgment have been Revers's, or Afhirm'd in the King's-Bench. As 
it was anſwer d-in Parliament, in the Caſe of the Biſhop of Norwich. Rot. 
Parl. 50. E..3. 4rticl. 48. 

The like Reſolution did the Lords give after Hearing all the Judges, and 
long Conſultation, and a referring the Conſideration of that matter to a nu- 

"erous Commaitree of the Lords,na Caſe of the lace Earl of Macclesfeld; where-- 
in thatEarl was Plaintiff in the Exchequer, in Action of Slander, and Judg- 
ment. there in that Court given againſt him ; whergupon the ſaid Earl 
( ſince. chis laſt Revolution ) ſued Error before the Lords, paſling by the me- 
thod directed by the Stat. of 31. E. 3. Cap. 12. for Suing Error upon Judg- 
ments given'in the Exchequer; And the Lords were upon the very point of 
Reverſing that Judgment in the Exchequer z/ but being by one of che ſaid 
Judges then alſo fitting on the Upper Wooll-ſack, pur in mind of thatSrar. 
of 'E.. 3. they did forbear to proceed to do any more upon it, referring it 
to the Order limited by that Statute. | | 

This proves, That the Lords are tied to a method too, jn cales po 
they have a Rightful Juriſdiction : They muſt not take it ad primam Inſtan: 
tiam,” nor per Saltum. | 

In that Colle&ion I have mentioned, under that Lemma of Examination of 


Judgments im other Courts (which is comprehenſive enough) I find notice —_ 
0 
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6f Hadelow's Caſe. 22: E. 3. Fol. 3. and Flourdew's Caſe, 1 FE7. Fol. 20. 
which 1 cited before ar large.” And theſe concern only Caſes of Erroneous 
Judgments in the King s-Bench. | c % 
Under the Ticle of Offences not Capital, there is mention of no caſe but upon 
Accuſations for Criminal Cauſes, | 
It begins with Wilkam Latimer's Accuſation of John at Lee for Offences 
againlt the State. 
It mentions the Caſe of Richard Lyons, for procuring of Parents for pri- 
vate advantage, and of the new Impofitions withour Parliament. 
| It inſtances in the Caſe of William Lord Latimer accusd by the Commons, 
And the Caſe of Alice Peirſe. | 
And the Caſe in 7 Richard the 2d num. 11. of Michael de-la-Pool, Chancellor 
of England, accus'd by John Cavendiſh of London, Fiſhmonger, for Bribery. 
And the Earl of Northumberland's Caſe, 5 H. 4. num. 26. and Thorpe's 
Caſe ; bur they are all in Criminal Cauſes. : 
While this Committee was in being , I'meet with an Appeal made to the 
Lords from a Decree made in Chancery: And ( as I take it, ) tis a decree 
made by the Lord Bacon ( though he is not named by his name) it is Fol. 
1 81.inthe Journal of the Parliament, 18. Jac. 1621. i6.> cog 
The Third of December in that Parliament, Sir John Bourchier by Petition 
Appeals tothe Lords from a Decree in Chancery, wherein he himſelf was 
Plaintiff againſt John Apes and others, and there were croſs Stiits, and 
they were about Accourits between them. And Sir John Bourchier had'a Sum 
of ' Money decreed to him,” but notfor ſo much as he thought was due; and 
therefore he Appealed; and complain'd in hisPetition to the Lords,of an haſty 
Hearing of his Cauſe in" Chancery,” and that his Witneſſes were not heard, 
and" uſes the very formal word of Appeal'in his Petition. | | 
Fol. 1 88.6: December,” It was referrd to the LordsCommitrees for Privi- 
leges, -to' conſider whether it'were a formal Appeal, or not. 7 
I muſt confeſs; ir'dorh*not clearly appear ro me, what the true meaning, 
or ground'of that Order is';: for (as Inow faid.) the Petition does exprefly u e 
the word ( Appeal. ) 01% Atty, $4 i 
- The '\rothgf December* Fol. "196; The Lord Archbiſhop of Canterbury 
Reported, That divers Lords Sub-Commiitrees appointed'ro ſearch forP rg 
E# cedents,” cannor\find that the, word ("4pped! ) is'tfual in'any Petition for any 
; macter bronghr before them.®This delerves to be ITE, 
So that ir ſeeras the Lords" Committees unideritood the meaning. of their 
Order "ro 'be!;"'t6 ſearch for Preredents (if there had been any?) where the 
Eords had ufed*in fortner times 'to admit of, and to'receive Appeals before 
rhem, "againſt Decrees mate miChancery,\or in'4tty Court © Raney 4 
:'Fhe Archbiſhop” further” REpoits, ' That they could” nor find fo much 
Note. as:the-word'('Appeal) tifed in any Peritiohi';” atid Kat it muſt have been by 
way: of Petitionz*it any” way. © Fhis fhows the Novelty of it ; for he 
likewiſe reports, Thar all matters complaiti'd'of before the Lords muſt be by 
ny Perition,and-in n10'6ther Form. © © _ | 
And thar'the Ancient'accnſtom'd Form of the Petitions muſt be (To the 
King and his Great Council; ) this is very obſervable. be 
"Note here,. That the Dire&ion and*Entitling 'of Petitions to the Lords 
Spiritual and Temporal in Parliament Aſſembled, omitting*and leaving our the 
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King in the Dire&tion (as it is now uſed ,: and hath been ' ever ſince King 
Charles the went away from the two Houles int 1641. ) is not according 
to Ancient Form and Cuſtom. ©» Th RN nz 
And that the Ancient accuſtom'd Form was'not to the Lords, by the 
| Title of the Lords Spiritual and Temporal aſſembled in Parliament, as © 
'  ._ now uſed, butto the Great Council. 3G 
"Whom thar great CounciT did conſiſt of, and by whom Nominated and 
Conſtituted, I have made ſome conjecture, by what I have before in this 
Treatiſe diſcoursd of, concerning that Magnum Concilium in Parliamento ; and 
concerning the ancient and tice uſage till of late years, and until the 
ſeparation between the ſaid King Charles, and the Parliament, of the King's 
appointing Triers of Petitions in every Parliament. Let the Reader take 
occaſion here to look back upon what I have herein already diſcours'd up- 
on this Subje&t, which may give light to this matter. 
In the laſt place, the Archbiſhop reports, That they could find bur only 
one Precedent of this nature ; which was a complaint by Petition againſt 
Michael de-la-Poole ( Lord Chancellor ) for matters of Corruption. 
Which Precedent I have mention'd before ; for Michael de-la-Poole, Lord 
Chancellor, was accus'd in the Seventh year of King Richard the Second, | by 
| " John Cavendiſh of London Fiſhmonger, tor _—_ 
I preſume too, according to the uſual Form of Petitions, ( as the Arch- 
biſhop reports them to be) that this Petition was direQted to the King and 
his Great Council, and not to the Lords, &c. aſſembled in Parliament. 
But I conceive this only Precedent ( as the Archbiſhop calls it ) is no Pre- 
cedent of the ſame nature, ( as hath been ſo frequently uſed of late, and till 
is ) for an Appeal againſt a Decree meerly for Error in'Judgmentr. 
For to Err in Judgment in making a Decree, and for the Judge that makes 
the Decree, to receive a Bribe in the caſe, are two different things ; for to 
Err in Judgment (as Humanum eſt Errare) is of a meer civil Nature ; bur 
to be corrupt , and take a Bribe, though the Decree be juſt, is of a 
Criminal Nature ; and therefore not to the purpoſe of what we are diſcour- 
ſing. 
And there are about . 2 4q,cars diſtance in time, between this only Pre- 
cedent, and the time of this ſearch made by the Committee of Lords, viz. 
18 Jac. 1. (a large Caſma in a uſage and cuſtom for the Exexciſe of a Juriſdi- 
Etion. ; 
And the matter igthand muſt ſtill bederermin'd by@Precedent and Cuſtom. 
Conſuetudo Parlidmenti eſt Lex Parliamenti, is the old Rule. | 
This complajarby Sir John Bourchier was in.a matter, not of Error'in 
Judgment, | for then that Error muſt in particular have been aſflign'd, and the 
Judge not have been refleed upon; bur the complaint is of a Male-admi- 
© niſtration in the Judge ( an haſty Hearing, and: Witnefles not heard.) And 
therefore the Lords in that caſe cenſure the Petitioner for caſting a ſcandal 
upon the Judge. For the Lords Examin'd the matter, and found the ſug- 
geſtion of the Petition to be falſe. The Caule had had a deliberate Hearing, 
and the Peritioner's, Witneſſes had been heard ; yet the Petitioner for the 
ſcandal had but an"eaſy pennance, and that was remitted wholly, viz, to & 
acknowledge this offence. 
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himſelf Entitled the Lords in this caſe to a Juriſdition. It doth not ap- | 
ear that any Adverſe. party was Summon'd to defend it, che Lord-Keeper 
himſelf defended it upon the you of ſcandal. | 

There is yet another mo Memorable Caſe in the very Journal of the = 
Lords too, and-that is Four years after. viz, 22.Fac. 1. which is as followeth ; - 
and it comes ſtrongly home to. the point in hand, viz, of Appeals. | 

28. May 2.2. Jac. 1. William Matthews petitioned againft George Matthews, by 
way of Appeal, in the Houſe of Lords, and queſtion'd a Decree made by 
the Lord-Keeper in Chancery on the Defendant's behalf, from which De- 
cree William Matthews Appeal d. 

Ic is to be found in the Journal of the Lords. 28. May 2 2. ac. 1. 

The Lords Committees , who were appointed by the whole Houſe-to 
Examine the Cauſe , Heard Council on both fides ſeveral days, and Re 
ported to the Houſe their Opinion for the Petitioner and Appellant. | 
.' Thereupon the Reſpondent, George Matthews, petitioned the Lord's Houſe 
againſt that Report, and Opinion of-the Commitree ; and in his Petition 
alledges, That he was inform'd by his Council, That it had been the courſe of 
the Houſe to Reverſ? Decrees only by Bill legally Exhibited ; that is, by a Bill 
to paſs into an Act by Parliament z ( for what can a Bill in that caſe other- * 
wit ſignify ? ) This thows, that the whole Parliament arc the proper Judges . 
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The Lord's Houſe hereupon being tender and cautious how they enter- 
tain'd a new Juriſdiction, name another Committee of Lords, to ſet down 
an Order in that Cauſe. | 

That Committee Report their Order, viz. That the Cauſe be Review'd 
in Chancery by the Lord-Keeper, by ſuch Lords as the Lords Houſe ſhould 
name, and by any T'wo of the Judges, as the Lord-Keeper ſhould name, 

For which end the Lord-Keeper is to be an humble Suic 
from the Houſe, to grant a Commiſſion to himlelt (the Lord-Keeper ) and the 
Lords to benamed by che Houle. 

"The Lords Houſe approv d of the Order, and named Seven Lords. The 
King granted the Commiſſion accordingly, and the Decree in Chancery was 
Revers d upon it. 

The Orders age to be fcen in theRegiſter's Office of the Chancery. Mich. 
and Fill. 22. Fac. 1. 

This is a diſchargsg all that the Lords had before done in 'ic ; 
though they had in cect arriv'd art the very Port, and made a concluſive 
Order and Decree. 3 | | | 

Bur after all, refer it to che right and uſual Method in the main of it, viz. 
to be determin'd by a Commiſſion from the King to the Lord-Keeper himſelf 
ro-Salve his Honour in it , (rod in confulto fecimus, conſults revocemus) and 
to lome J udges (who are the moſt proper ) and to the Lords, who for that 
purpoſe were recommended by the Houſe of Lords, ( which is in com- 

ance with their deſire, but not [fri Furs. 

But the King's Commiſſion is the true, regular, and warrantable ground 
and Curdition if all he further —RE "7 in that & R 

And all this by the DireCtion, and with the Opinion and Judgment of 
the Lords themſelves, in a Caſe wherein they had begun, and made a large 
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-progrels in the Exerciſe of a Juriſdiftion, and then wholly delifed. Nor 
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- Nor is the Subje&t without a proper and ordinary remedy (if our Law: 
Books may be credited) where he 1s grieved by an Erroneous Decree in a 


Court of Equity. 


See Serjcant Rolles's Reports the 1/t Part, Fol. 331. the Caſe of Vaudrey 
againſt Pannel. Sit Edward Coke cites a Caſe there, Mich. 4 3. Eliz, in the Chan- 
' cery between. the Counteſs of Southampton, and the Lord of Worceſter, Re- 


ſolv'd by all the Judges, That when a Decree is made in Chancery , the 
Queen, upon a Petition may referr itto the Judges, ( but nor ro any other; ) 
and" To (ſays that caſe.) the practice and proceedings have been ; which 
make a Law in caſes of Equity, and the Lord Chancellor agreed co ir, 
(che Lord Egerton) and AOrINgeY upon Petition to the Queen, and a 
Reference by the Queen to the Judges , that Decree was Revers'd. 

The like we may read in Anderſon's Second Reports, Fol.:163. The Earl 


of Worceſter,and Sir Moil Finche's Cale, the ſamewith that of the Couintels of 


Southampton , and Bulſtrode's Third Part , Fol. 118. See Serjeant Rolles's 
Abridgment, the Firſt Parr, Fol. 382. Ruſwell, and Every's Caſe. 1 5 Fac. 1. 
and Arden and Darcy's Caſe, 8 Jac. 1.27 H. 8. Fol. 15. 

Bur as to the Remedy againſt an Erroneous Decreee in Chancery, I have 
already given my advice at large in.that former Treatiſe of mine before- 


ger 


mention'd, to which I refer my Reader. Ir is high time that it ſhould be 


ſettled in ſome conſtant courle. 

The Noble Author, ſuppos'd (as I ſaid before ) to be the late Lord Hollis, 
in his Book beforemention'd, hath aſſerted a very large Juriſdition to be- 
long to the Houſe of Peers, which in the conſequence, if it be obſerv'd and 
put in praQce, will be of mighty concernmenr to the Subjets : Nor hath 
it been anſwerd, or taken notice of by any, as far as I have heard. 

_ That Author aſcribesto the Lords a power to try, and determine a mat- 
ter of Fact in 6 rpovapy 
is, by Pro6fs without a Jury, az. 66. and this he grounds upon the Pre- 

YF the caſe of Wilkam pom the Record whiczcaf iS 1n Bleys Placita 

aria, Fol. 23 1. What then becomes of that grear privilege of che 


inferiorCourts of Equity will Peenery aJ6 20 tread in their ſteps,and dothe 
it be not already frequently ſo done. 
. The Lords will not be likely to reform it upon Appeal from theſe Courts 
of Equity, if that ſhould be afſign'd for Error, if they themſelves ſhould 
practice it, as this Author = they may. » . | 
Nor does that Precedent of William Paynell any way countenance that pra- 
ftice ; for there the ( Concilium Regis ) gave Judgment upon Marter of Fact 
2nfels'd;, where there needed no trial at all. ont 
The lame Noble Author affirms, That the Lords may entertain or diſmiſs 
Cauſes as their occaſions will give them leave,or as they have leiſure from the 
greater affairs of the Kingdom ; fo that ſometimes they cannot be at leiſure 
to doyuftice : If this Opinion be allow'd, Ceſſa regnare, lays the Peritioner 
to King Philip of Macedon, when that King refus'd to anſwer her Petition 
for want of leiſure. 
The Lords can (ſays the ſame Author) grant a temporary diſmiſſion to 
2 Defendant,by an Entry made of Eat inde ſme die ad pr&jens : but may Sum- | 
mon him. again for the ſame Cauſe at another time whea they chink fic : If 


this 


Hue, although the Right of a Freehold depend upon it ; and 


of England, of being cried by the Country, and by their Neighbours .< 


me 


h Judicature doth conliſt had need be men of great 
erience: For-the matters that ſhould come before 


| f Thirty or Forty years ia hard ſtudy, to ; 
IO of their Cs £ 
2 2 Be Learned ye that are. Judges of the Earth, ſays Almighty God, that Judge of : 
Judges. Hence Governors are wont to be called Senators, and in the time of the Saxoxs 
they were called 'Eoldermen or Eldermen, for their Age, Gravity, and Experience. 
-—R It would indeed be a Miracle in Nature,if any one could truly affirm of himſelf, Me . 
os jam jam 4 puero, illicd nuſci Senem, or naſci-Judicem,to be able to judge in thoſe abſtruſe 
x and difficult Cauſes. X . 
£h | St. Paul being accus'd before Felix, did ( and that without infinuating flattery ) tell 
I his Judge, That he did the morg cheerfully anſwer for himſelf, becauſe Felix bad 
= been ( as St. Paul! acknowledg'd Yof many years a Judge unto that Nation : And he 
--. | faid the like whea he ſtood before King Agripps, becauſe he knew him Expert. : And 
F. : it is a/juſt and commendable courſe, always praftis'd in all our inferior Courts, . That 
after a Cauſe hath been pleaded, that both Parties, and Council, and Witneſſes, and 
all others that will, .are permitted to be preſent, and to hear the Repeating, and open- 
ing, and true ſtating the Caſe by the Bench, and Court, and to hear the Debate'dEf it, 
os ro obſerve, and be 1n a readineſs to rectify any miſapprehenſion, or miſtake (if any 
Wr -4- 5 happen. ) and fo to ſet the Court right again. 
"FC As alſo, that the grounds and reaſons of the Opinions of the Judges may be known, 
' that the People may the better know thereafter how to ſquare their ations : And that 
the Law may be the better known to thoſe that are ſubjett to it. For there ought to be ©. 
one certain known Rule of Law, whereby one and the ſame Caſe is to be determined, + 
and not two or more contradictory Laws in one and the ſame place. 
It was a woful condition, when at the ſame time ſome were burnt in Smithfield for 
being Proteſtants, and others for being Papilts ;- which made one cry out, Bone Dew, 
uomodo hic viuunt ! &c. Inferior Courts, and the 'Superior muſt judge by the ſame 
| ws and"Rule ; for Miſera eſt ſervitus , ubi jus eſt vazum. And it is impoſſible to 
++ ſerve two contrary Malters ; and it is a fad caſe, where the Trumpet of the Law 
© gives an uncertain ſound, for then a man knows not how to order his affairs. *. 
There may indeed be a different Method, and Courſe of -Proceedings in the ſeveral 
Courts, and yet all conform to the ſame Law. And it is ſometimes ſaid by our Judges, 
that what is Law in the Exchequer is Law alſo in the King's-Bench,and Common-Pleas. - 
698 - If it were otherwiſe, great Confuſion would ariſe. And this Law is not known by In- * 
ae 'ſpication, it is not infus'd all at once, but acquir'd by long Study, and long Experi 
F552. 2 Sit Francis Bacon, in his Advancement of Learning, pag.-445. holds it juſt, that «+ 
; «1 RE Judges ſhould alledge the reaſons of their Sentence, and that openly in the Audience 
ws $a of all the Court. | * 4 
RE And ancieatly .amoag(t us ia Exgland, 'the Courts uſed to enter the reaſons given _ . 
FRE | | by the Judges, upon the Record of the Judgment ; which is now ſuppli'd in ſome 
WIE meaſure, by Reports of Caſes adjudgd, and of the Arguments at Bar, and at Bench. F- 
But we- have few or no Reports of Caſes adjudg'd .in the Supreme Court, fince A 
. thoſe thar are. printed by Mr. Ryley. - | 
WS +55 » La that ancient Cauſe of Adelwold, Biſhop of-Winchefter in the Saxon times u ; 
ES Ig King Elared, the Record mentions, that the Biſhop himſelf, Coram canttis ſua cau- 
125 fs Ie ſam patefecit. He pleaded his Caule himſelf, | 
WEE, Qua Rebent, & ritt, ac Aperte, ab Omnibus diſcuſſa, (it was openly debated ) Omnes - 
WS: | reddiderunt Judicium. This was at the Miccel-Gemot, there was no withdrawing. © 
And Eadmeras gives us the likeInſtance in theCauſe of Laxfrant Archbiſhop of Canter= -  - 
bury in the time of King William the Firſt; "tis in his Hiftorie Novorum,pag.9. Adenatis _ © 
RT... (ſays he) Primoribus & Probis viris de Comitatibus: querele Lanfranci in Medium du- * © 
. HY TE -  cerentur, examinarentur & determinarentur. [In medium, that is; before, or in the midft Þ. 
WP of all that vaſt Company. | a, 
ts To Conclude, and 1a order to the obtaining a ſafe and ſpeedy remedy, let. our 2 
"x; FS ns -, * Law-makers be miadful of that old Advice and Caution, viz. * 
E-. | Serd Meatcina paratur 4 I 
Cum Mala per longas invalutre mor as. FINES. 
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